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Insurance Agency Tax Problems — 


Organizational Forms 


Reporting to our readers this month ts 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York. 


N the fast-moving world of today, com- 

plicated by modern competitive practices, 
government regulations, the 
living and complicated tax systems, the tax 
burden of most businesses is higher than 
it has to be. The fundamental reason is 
failure to adequately plan for tax minimiza 
tion. In spite of the constant lip service 
given by the courts to the statement that 
tax motive is immaterial and that evervone 


high cost of 


has a legal right to arrange his affairs so as 
to pay the smallest tax, the case books are 
full of decisions which can be explained as 
being unfavorable to the taxpayer only be 
cause the steps taken were illogical, inade 
quate or obviously motivated by tax-saving 
considerations. Of course, tax motive al- 
ways exists on the part of any intelligent 
man, but at all times such motive should 
be subordinated to logical and rational busi- 
ness purposes within the scope and spirit of 
the tax laws. 


In approaching the subject of how to 
operate an insurance agency to obtain the 
lowest tax cost, we are immediately faced 
with the perennial question: “What organi 
zation form should be used? Individual pro 
prietorship’ Partnership? Corporate?” This 
question is of particular concern at this time 
in view of the changes in the tax laws which 
have necessitated considerable change in the 
thinking on this subject, and the following 
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is a general analysis of some of the basic 
problems. 


At the present time, current rates on indi- 
vidual taxpayers range from 22.2 per cent 
to 92 per cent after exemptions and credits. 
Corporations pay 30 per cent on the first 
$25,000 of net income and 52 per cent on 
all income in excess of $25,000. The excess 
profits tax rate is 30 per cent, so that an 
over-all rate of 82 per cent is applicable, 
subject to a ceiling of about 70 per cent of 
the corporate income. There will probably 
be little tax reduction in 1953, although the 
excess profits tax law may be allowed to 
expire on June 30. However, to gain full 
tax benefit, accumulation of earnings in the 
corporation is necessary, and Section 102 
of the Internal Revenue Code must be 
watched in the personal service type of cor- 
poration to avoid the penalty of unreason- 
able accumulation of surplus. Also, if the 
bulk of the income has to be paid out in 
the form of dividends rather than as inter 
est or salary, the fact of double taxation 
may be a complete deterrent to incorpora 
tion, that is, the combined corporate 
individual rates would be prohibitive. 


and 


It is a comparatively easy matter to de- 
termine mathematically the income level at 
which the individual, partner or stockholder 
receives the same net return. Any such 
computation, however, has very little af- 
firmative value in and of itself, since the 
entire tax problem must be considered along 
with a great number of personal, business 
and general legal factors. 

In the light of the tax law, as amended 
in 1952, what are some of these principles 
and factors affecting the choice, from the 
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tax viewpoint, of the individual proprietor- 
ship, partnership or corporation method of 
As a broad general prin- 
ciple, agencies with substantial net incomes 


doing business? 


can often advantageously adopt the corpo 
rate organization form while agencies with 
small net should 
utilize the individual or partnership form 
It is almost impossible to generalize regard- 
ing the selection of the corporate or unin- 
corporated form as to those agencies with 


comparatively incomes 


moderate net incomes. The impact of excess 
profits tax may be the deciding factor. 


stated the general principles, it 


is necessary to temper their application with 


Having 
several precautionary notes. Necessarily, of 
course, the trend of future tax legislation 
cannot be definitely predicted so that what 
may be advantageous today may be disad- 
vantageous tomorrow. This is the 
lated business risk all must take in selecting 
the form of operation. The obtaining of 
advice of competent counsel familiar with 
tax laws and geared to tax legislative and 
judicial trends is a “must.” 


calcu- 


(1) The first modifying factor to these 
broad principles is the question of compen- 
sation to be paid to the 
Normally, the agency is owned by 


owners ot the 
agency 
those who operate it, regardless of its form. 
Therefore, the selection of the corporate or 
partnership or individual form depends not 
only on the amount of earnings, actual or 
anticipated, but to a great extent upon the 
amount of those earnings to be paid to the 
owners in the form of compensation. In 
the case of the corporate form, it would be 
ideal to be able to so allocate the earnings 
between the owner-stockholders and the 
corporation by increasing or decreasing the 
compensation in the same ratio as profits 
are realized and tax rates increased or de 
creased. However, the Treasury’s insistence 
upon a theory of “reasonable compensation” 
makes that approach more theoretical than 
practical. The amount of the compensation 
should bx with 
the ultimate allowance of the salary as an 


determined due regard to 
expense deduction on the income tax return 
of the corporation. As contrasted with the 
corporate form, partners or individual pro- 
prietors can fix the compensation at almost 
any amount deemed to 
be in the nature of profits at 
able to the 


proprietorship or 


desired since it is 
all times tax 
(the 


being a 


partners or individuals 
partnership not 


taxable entity apart from the individuals) 

One of the more common mistakes under 
the corporate form is the tendency at the 
outset to establish only a nominal salary 


Report to the Reader 


THIS ISSUE IN BRIEF 


Some of the papers presented at the 
First Annual Insurance Conference 
of the University of Miami, held con- 
currently with the University’s Eighth 
Annual Tax Conference, are repro- 
duced in this issue, beginning at page 
379. The meetings were held at the 
Roney Plaza Hotel, Miami Beach, 
Florida, April 15 to April 22 


Although the majority of state legis- 
latures have adjourned, there are a 
good number of laws to be reported. 
See “What the Legislators Are Doing,” 
page 373. 

3 
A possible solution to the vexing auto- 
insurance problem is sug- 
gested by a branch claims manager. 
His plan is set forth in “The Cover- 
age,” at page 437. 

° 


mobile 


The writing of dependency coverage 
in group life insurance is prohibited 
in Indiana. For the 
page 430. 


reasons, see 


An interesting discussion of the dis- 
tinctions between the relationships of 
landlord-tenant and _ licensor-licensee 
is made by the Massachusetts Supreme 
Judicial Court, at page 442. 
* 

The Arkansas Supreme Court states 
that the mere giving of a mortgage is 
not the same as subjecting an auto 
mobile to a mortgage. This state- 


ment is contained in a case digested 
at page 447. 





then when a later 
made to more equitably synchronize salaries 
with increased corporate profits the owner 

stockholders are faced with this 
compensation” test. Ii they are unsuccessful in 
meeting this test, the corporate tax is increased, 
but no relief is afforded the owner-stock 


scale, and attempt is 


“reasonable 


holders since the excess amount to the ex- 


tent of corporate earnings is deemed a 


taxable dividend. Some owners have at 


tempted to anticipate this possibility with a 
degree of success by obligating themselves 
to return deemed excessive to 


any salary 


the corporation. This solution is imprac- 
ticable, as a rule, and may lead to compli- 


cations under Section 102 of the Code as 


well as individual tax complications. 
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This potential danger can better be avoided 
by not 
of the 
under the 


incorporating during the early life 


agency, assuming delay is feasible 


particular circumstances. Incor 
poration can then be accomplished at a late: 
which 


commensurate 


date, at time salaries can be fixed 
with 
Another why it may not 


be wise to incorporate at the outset is that 


anticipated corporate 


Carnings reason 


during the early life of 
until the 
These 


offset against any current income of the 


losses may occu! 


the agency leveling off process 


begins corporate losses cannot be 
owner-stockholders, and the chances are the 
carryover of such losses to subsequent cor 
returns will not fully recoup them 


If not incorporated at the outset these losses 


porate 
are available offsets to other income of the 
individual proprietor or partners 


(2) The 
is the 
of the problem 1S 
especially peculiar to the closely held per 
sonal service type of operation, such as an 
insurance agency. In the case of a corpo 
ration, it is true that the earnings retained 
in the business may bear a lower rate of tax 
than the retained profits of an unincorpo 
rated business, but the 
usually cannot be 


second factor to be considered 


matter of retention or distribution 


business profits. This 


retained earnings 


used for personal put 
poses, and, if an attempt is made to borrow 
from the corporation, the owner-stockhold 
ers are in danger of having the loans treated 
as dividends from a tax standpoint, although 
a general creditor of the corporation could 
treat them as true loans. Partners and indi 
hand, 


judgement in the 


viduals, on the other may exercise 


their unrestricted control 


and use of surplus earnings 


Further, Section 102 is a continual threat 
to the 


den of 


closely held corporation. The but 


satisiving the Treasury and the 


courts that accumulated earnings have be« 


| 


retained for valid ane reasonable busines 


purposes 1s one that does not rest hehtl 


} 


upon the shoulders of those charged with 


the determination of the corporate dividend 


This 


tax 1S quite 


policy additional drain of a penalty 


a penalty to pay for the ad 
Als , the prob 
lem becomes more acute when it is realized 
that Section 102 is not 
tion 


vantage ol a corporate torm 


a marginal proposi 
Contrary to popular belief, if any part 
of a given retention is found to be “unrea 
apply to the 
retention, not just the unreasonabl 


sonable” the 
whole 
amount 


penalty rates 
Oddly enough, however, there are 
situations where even with the penalty for 
an unreasonable accumulation the aggregate 
than if most of the earnings 
dividends 


tax is smaller 


were distributed as This is a 
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case where the combined corporate rates, 
regular and Section 102, are less than the 
applicabl stock 


individual rates of the 


iolders., 

In this regard, the 
tend to level off the 
mcome of an 


corporate torm may 
peaks and valleys of 


taxable having sub 


agency 
with large advance 


The Supreme Court has held, 


stantial term business 


COMMISSIONS 


and the Treasury has continued to 


msist, 
+} 


iat commissions on term business must be 


reported as received and may not be re- 
ported over the period of the policy irre 
spective of the having to 


return commissions upon cancellation prior 


contingency of! 
to expiration Usually, of course, agencies 
reserve against this contingency but such a 
reserve has been treated for tax purposes 
as purely voluntary—therefore not deducti- 
ble. However, since the corporate tax rates 
are not graduated, the receipt of substantial 
commissions by the corporation would not 
abnormally over-all tax liabil 
ity of the stockholders to the extent reten- 
tion by the corporation without violation 
of Section 102 is Distribution 


increase the 


possible. 


the corporation of such 


excess earnings 
favorable vear when 
stockholders will not be 
when the tax rates are 
In fact, subsequent corp 

would 


such earnings at capital gain rates 

(3) The third 
double taxation ever present in a corporate 
form where profits are taxed first to the 
corporation and then taxed as dividends to 
the stockholders 


can then await a more 
the income of the 

inflated, or 
favorable 


unduly 
more 
taking out 


rate liquidation permit 


factor is the element of 


individual 
Accord 
gly, the partner or individual has no prob- 
of profit Necessarily, a 


corporate earnings and 


Partners and 


proprietors are only taxed once 
withdrawal 
estimate oft 
nd payments is essential to a deter- 
advantages of 


mination of the relative tax 


or noncorporate forn entirely 

from the double tax of dividends, it is 
ften overlooked that double taxation may 
when the cor m1 1S liquidated 
x when the stock is sold. At that time the 
corporate earnings will be reflected in the 
worth of the 
Normally, this enhanced value of apprecia- 
taxable at 


CCU 


nereased net corporation 


long-term capital 


tion 18 


gain 


rates rather than ordinary rates. However, 


it is readily apparent that some ot the tax 
made through retention of earnings 


dissipated on sale or 


saving 
will be liquidation. 


On the other hand, assuming the tax has 
been paid on the current earnings, there 1s 
no tax on the liquidation (as distinguished 


(Continued on page 432) 
IL J—June, 1953 





aaa. 


SD OF 


SAR 


Federal Legislation 


Government assumption of the “political 
risks” of warehousing United States exports 
abroad has been enacted by Public Law 30, 
which was approved by the President, May 
21, 1998. 


Under the which 


Act oft 


commodities 


law, 
Bank 


terms of the 
amended the Export-Import 
1945, the bank 
“located in” 


may 
friendly foreign countries up 
total limit of $100,000. The 
insurance would provide protection ayainst 


insur¢ 
to an aggregate 


loss or damage resulting from “hostile or 


warlike action in time of 


peace or War, 1n- 


cluding civil war, revolution, rebellion, in 


surrection, or civil strife arising therefrom, 


or from an order of anv government ot 


public authority confiscating, expropriating 


or requisitioning such property and to the 


extent that such property is owned in whole 
part 


or im by the assured or constitutes 


security for financial obligations owed to 


the assured.” 

The law Was 
bills, H. R. 4465 
amendment removed the 


hav e 


introduced in 
and S. 1413 
clause 
permitted ank t 
ransit to’ 


modities while 


foreign country 


Bank 


when it can 


The Export-Import 
the insurance only 
tained 
United 
assumed by 


ploy 


adjusting claims 


trom l 
It may 


private insu 


4 
reasonably 
States reinsure the 

rers and it may 
private insurers in underwriti 


Pending Federal Legislation 


F¢ de ral 


be extended to 


ship mortgage insurance would 
designed tor use 
trade by S, 1905. The bill 


the limitation on the isst 


vessels 
in any foreign 


would remove ance 
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of such insurance only to vessels destined 
for foreign trade between the United States 
and other continental North 
America, and United States 
and all islands located between it and South 


America. 


countries in 
between the 


The bill also would rewrite Section 1275 
ot Title 46 of the United 
lating to the payment of federal ship mort- 
default 
limits for the per 


States Code re 


gage insurance afte The revision 


would set certain time 


formance of the functions connected with a 


default 


t 


Further shipping insurance changes would 
be made by H. R. 4665 This bill would per- 
mit ship owners insured under the 
hull insurance 
Marine Act of 
of their 
the determination of the fair and reasonable 
value of the 


war risk 
Merchant 


st federal valu 


provisions ot the 
1936 to conte 
The bill would place 


ation vessels 


hands oT the 
W her 


tion had been contested and the vessel 


vessel iW the 


Secretary of Commercs the valua 
ost, 


the insured would collect 75 per cent of the 
could 


loss under the valuation and seek 


the rest of his claim in court 


bills, H. R. 4591 and H 


establish an equitabl 


R. 5100, 


basis for the 


lwo 
would 
application of the 
mutual fire 


federal mecome t: 


insurance companies 


operate on the deposit ] lan 


' 


The belabored 


taxpaye! would 
irom H 1784. The bill 


would permit him to deduct trom his gross 


receive 
some tax reliet 
income up to $300 of his life insurance and 


fire insurance premiums 


Performance and payment surety bonds 
in connection with certain An 
Atomic 
would be permitted to be 
1640 The bill 


Secretaries of the Army, 


Fore c. ( oast 


(;uard and Energy Commission 


contracts waived 


by S would permit the 


Navy, Ait 


Force 
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and Treasury and the Atomic Energy Com- 
mission to waive the bonds with respect 
to cost-plus-a-fixed-fee and other cost-type 
contracts for the construction, alteration or 
repair of any public building or public work 
of the United States. The bill passed the 
Senate on May 21, 1953, and is now before 
the House Judiciary Committee. 

Federal support of small business insur- 
ance and investment corporations is the 
goal of a recent addition to the legislative 
hopper. The bill, S. 1771, would permit 
the Secretary of the Treasury to loan up 
to an aggregate of $1 billion to enable the 
creation of insurance and investment cor 
porations whose primary function would be 
the granting of financial and other as- 
sistance to small-business concerns in ac- 
cordance with the bill’s provisions 

Agents and solicitors in the District of 
Columbia would be permitted to 
an accident and health 
without examination if they are 
under the Life Insurance Act. 
would be granted by H. R. 4497 


secure 
insurance license 
licensed 


The waiver 


State Legislation 


Accident and Health Insurance 


Connecticut . . . The writing of medi- 
cal payments insurance applying to injuries 
caused by any automobile is now permitted 
in connection with an 
policy. Act 194, H 
13, 1953; effective October 1, 


Florida 


sickness 


automobile liability 
B. 1528, approved May 
1953 


‘The 


insurance 


group accident and 
statutes have been 
amended to permit coverage of dependents 
and permit single group 
coverage ol employees ot corporations 
under common control. Blanket accident 
and sickness insurance may now be written 
to cover all persons attending camp meet- 
ings for religious, instructive or recreational 
purposes. H. B. 23, law without approval 
and effective May 14, 1953. 

The uniform individual accident and sick 
ness policy provisions law will become 
effective October 1, 1953. Present policies, 
however, may be used until October 1, 1956, 
if they are endorsed to conform to the uni- 
form provisions relating to time limit on 


also to policy 


defenses, grace period, reinstatement, notice 
of claim, proofs of loss, and cancellation, 
when applicable. H. B. 134, law 
approval May 23, 1953 


without 


Iowa ... The uniform individual acci- 
dent and sickness act is amended to exempt 


assessment life and 


374 


insurance companies 


fraternal beneficiary associations from its 
provisions. Also, policies which had been 
filed with and approved by the insurance 
commissioner prior to the effective date of 
the act may be subjected to riders and 
endorsements at any time without being 
subject to the provisions of Sections 2, 3 
and 4 of the act. S. B. 220, approved May 
21, 1953; effective July 4, 1953. 


Maine . . . A present requirement reg- 
ulating the issuance of group accident and 
sickness insurance to any fund established 
by a group of employers has been modified. 
If the total number of persons covered ex- 
ceeds 600, it is not necessary that at least 
60 per cent of the employers do not provide 
the same or similar benefits under existing 
policies. S. B. 288, approved May 1, 1953; 
effective August 8, 1953. 


North Carolina The uniform indi- 
vidual accident and sickness insurance poli- 
cy provisions law will become effective 
January 1, 1954. Included in the bill were 
amendments to the statutes concerning in 
dustrial sick benefit insurance. It is now 
required that such industrial sick benefit 
policies contain the uniform individual ac- 
cident and sickness policy provisions, plus 
other specified provisions. Present policies, 
riders and endorsements for accident and 
sickness insurance, however, may continue 
to be used for three years after the effective 
date of the act. H. B. 659, ratified April 
28, 1953. 


Agents and Brokers 


California Surplus line brokers 
may issue certificates evidencing the place 
ment of insurance with a nonadmitted in- 
surer. Chapter 467, S. B. 375, approved 
April 29, 1953; effective 90 days after ad 
journment. 


Colorado Insurance agents and 
brokers are subjected to the following fees 
examination of an agent’s employee, $5; 
agent’s employee’s license, $2; broker’s ex- 
amination, $5; broker’s license, $10; filing 
of annual intention to keep 
broker’s license in force, $10; filing of an 
nual notice of intention to keep 
employee’s license in force, $2. 


notice of 


agent’s 
The above 
list is a recapitulation of certain fees al 
ready imposed and does not impose addi- 
tional fees. S. B. 43, approved and effec- 
tive April 30, 1953. 


Connecticut . . The placing of excess 
line insurance is authorized. First-time ap- 
plicants for an excess line agent’s license 
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must take an examination The annual 
license fee is $250. Act 258, S. B. 43, ap- 
? 


proved May 22, 1953; effective July 1, 1953. 


Florida . . . Life insurance agents also 
selling accident and health insurance for the 
same insurer may be issued a single license, 
provided they have passed examinations 
concerning both types of coverage. H. B. 
29, law without approval and effective May 


14, 1953. 


Illinois . . Surplus line shall 
file monthly affidavits covering their trans 
actions by the twentieth rather than the 
tenth day of the following month. H. B. 
141, approved May 8, 1953; effective July 1, 
1953. 


agents 


North Carolina . . . The definition of 
an insurance agent has been broken down 
into 15 different classifications according to 
the type of insurance sold but permits 
agents to be licensed under any and all 
classifications. Other provisions of the new 
law specify that salaried officers and em- 
ployees of authorized insurers need not be 
licensed; neither does a person arranging in- 
surance on property in which he or his 
employer has an insurable interest so long 
as the insurance is issued through a licensed 
agent. Another section adds a prohibition 
against licensing an agent selling more in 
surance covering the lives and property of 
stockholders and employees of his employer 
than he does to the public. In 
section of the law, additional 
persons are exempted from the examination 
requirement. 


general 


another new 


hese include resident appli- 


cants for an agent’s, agent’s or 


adjuster’s license who are licensed by an 


general 


other state or who possess certificates from 
certain organizations, such as the American 
College of 
surance institutes conducted at recognized 
colleges and universities in the state. Also 
exempted from taking examinations are ap- 
plicants for license as credit life and credit 
property insurance 
may be 


Life Underwriters and from in- 


agents. Limited licenses 
granted to agents who only service 
unexpired insurance contracts. When an 
agent is called into the armed services, he 
may designate an employee, spouse or other 
proper 
license 


person to receive a 
Another 
amends the 
and 


licensed 


temporary 
section of the new law 
statute requiring 
agents to transact business through 
agents by excepting designated 
persons who collect or deduct and transmit 
premiums or other charges for hospitaliza- 


companies 


tion insurance; persons who provide cover- 
age for additional persons under the terms 
of a master group contract; agency office 
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employees who accept requests for insur- 
ance and premium payments and who per- 
form other office duties within the confines 
of the agency - and salaried 
and employees of an insurer or reciprocal 
A final section provides that nothing in the 


office officers 


law shall act to prevent lending institutions 
or their officers or employees from acting as 
insurance agents as heretofore. H. B. 880, 
ratified April 27, 1953; effective July 1, 1953. 


Rhode Island . . . Ticket salesmen of 
transportation who sell travel 
insurance, may be required to be licensed 
as limited agents or subagents by the in- 
surance commissioner. S. B 
and effective May 11, 1953. 


companies, 


257 


, approved 


Washington ae Agents, brokers 
adjusters who maintain more than 
place of business in the state are 
to obtain duplicate licenses at 
each additional 


and 
one 
required 
full fee for 
Agents, brokers, 
solicitors and adjusters who are delinquent 
in applying for renewal of their licenses will 
be penalized. A surcharge of $5 will be 
made for the first 30 days of delinquency, 
and $10 thereafter. This penalty would be in 
addition to one which could be imposed for 
doing without a ‘Two 
changes are made in the temporary licensing 
Employees of the 
executor of the 
or broker 


and temporary licenses can be extended for 


office. 


business license. 


laws: administrator ot 
estate of a deceased agent 


can be issued temporary licenses; 


an additional 90 days at the insurance com 
missioner’s discretion. Chapter 197, S. B 
248, approved March 19, 1953; effective June 
11, 1953 


Authorization to Purchase Insurance 
Local 


longer 
group 
employees 


California . . 
agencies may no 
premiums tot! 
officers and 


governmental 
pay all of the 
insurance on their 

They may pay 
only up to half the premium. Dividends or 
premium the property of such 
an agency only up to the amount expended 
by it; any excess shall be applied for the 
benefit of employees and dependents 
Chapter 490, A. B. 1686, approved April 30, 
1953; effective 90 days after adjournment 


Florida ... The 
sioners of three counties have been author 
ized to 


refunds are 


boards of commis 
insurance In Brevard 
County, public liability and property damage 
on county-owned or -leased automotive equip- 
ment is authorized. H. B. 47, law without ap 
proval and effective April 29, 1953. In Palm 
Beach County, group life, health, accident, 
hospitalization or annuity insurance is au- 


purchase 
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thorized for the board, the 
and 


‘The county 


members of the 


board's employees, the county soli itor 


the supervisor of registration 
half the premium 
H. B. 818, law without ap- 
tive May 19, 1953. In St 
ibility 
uthorized. H. B. 161, law witl 


out approval and eftective April 29, 1953 


North Carolina A law 
othcers’ created tor 
( ounty 


may pay up to cost ol 
such ins 


proval 
Lu ic 


urance 
and effe 
County imsurance against tort 


action 


entorcement 


relief fund is Bertie 
lhe fund may be used to purchase 
group lite and group disability insurance 
H. B. 810, ratified and effective April 22, 1953 


The State Board of Education may re 
buildings out of the 
Insurance Fund S. B. 412, 


April 29, 1953 


school 


publi 
School 


msure 
Public 


ratified and effective 


Insurance 


Oregon 


storm, theft, collision or other hazard may 


against fire, 
be purchased by any state institution, board, 
commission or department on any property 
mtrol Phe will be 
supplemental to that provided by the 
In the event of loss, how 
will not right of 


under its ¢« insurance 
state 
restoration fund 
have any 


ever, insurers 


contribution from the 
581, H. B. 651, 
1953 


subrogation to or 
fund 
approved and effective May 7, 


restoration ( hapter 


Fire Insurance 


minimum amount 


mutual fire 


California . . . The 


of risk which county insurer 


must retain when reinsuring need never 
exceed $6,000. This modifies the 
requires that the 
shall not be than 
than $500 Also, a 
may accept reinsurance 
stock of which is wholly owned 
by county mutual Chapter 468, 
S. B. 771, approved April 29, 1953; 


90 days after adjournment 


Public 


combined 


law which 


amount of risk retained 
10 per cent 
mutual 


from any authorized 


less nor less 


county msuret 
insurer the 
msurers 


effective 


Connecticut . . liability and 
other risks 


msurance im a 


may be with fire 


standard fire policy when 


approved by the insurance commissionet 
Act 133, H. B. 1369, approved and effective 


May 7, 1953 


Nebraska 


section has 


marshal tax 
Che due date 
for the tax ts set back from January 1 to 
March 1 payable to the 
director of than the state 
approved May 8, 
months after 


The fire 
been rewritten 
faxes are now 
imsurance rather 
treasure! | B. 520, 
1953; effective three calendar 


adjournment 


New Hampshire ... Fire insurance 


companies pay losses of over 
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may now 


at the rather 


than 45 days 
is given. Chapter 


and effective May 1, 195 


$100 expiration ten days 


trom the notice of loss 


136, | 63, approved 


General Insurance Business 


Colorado . . . Added to the list of 
fees paid by insurance companies contained 
in Section 12 of Chapter 87 of the 1935 
Colorado statutes are the following 
filing 
filing 
corporation, $5; for 


tion, $5; for 


articles ot incorporation, 


amendment otf articles 


agent’s examina- 


each 
each 


] , 
license, $2; 1 


intention to 


fc yrce, $2: ior 


each agent’s 
annual notice of 


license in 


filing each 


keep an agent's 
comparing and proofreading a copy of any 
document or other paper submitted for cet 
tification with the 
in the office of the 


folio, 20 cents. S. B. 43, approved 


original thereof as filed 
commissioner of insur 
ance, pet 
and effective April 30, 1953 


Connecticut . . . Provision is made 
for the regulation of insurance on personal 
property sold on credit or pledged as secu 
Act 195, H. B 
May 13, 1953 
Domestic companies are per 
mitted to make donations to charity. Act 
163, H. B. 874, approved May 8, 1953; ef 


fective October 1. 1953 


rity tor a loar 393, ap 


proved and effective 


insurance 


Property owners who make their property 


available for civil defense shelters are ex 
cused from civil liability when the property 


Act 159, H. B. 904, 


Q)¢ tobe I l, 195 


approved 


used 1 


8, 1953; 


iS SO 


May 


elttective 


Delaware The laws relating to the 


investment of funds by domestic insurance 


companies doing business in a foreign coun 


try and the reserves of companies doing 


business only in. foreign countries ivi 


The amendments provide 


been amended 
that insuring foreign risks completely out 
side United States shall not 
be deemed to be doing business in any state, 

or district of the United States. 


April 28, 


jurisdiction 


203, approved and effective 


Florida The minimum-maximum 
limitations on the par value of capital stock 
of insurance and have 
been changed to not less than $1 and not 
more than $100. H. B. 24, law 
proval and effective May 18, 1953 

A newly added law requires insurers, their 
managers, general other repre- 
sentatives to keep a credit and/or character 
report file on each newly qualifying agent. 
Information required to be furnished to the 
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insurance commissioner from the file will 


be considered privileged and will not be 


used as evidence in any action against the 
insurer. H. B. 28, law without approval 
and effective May 14, 1953 


Indiana (correction) . . . In the April 
issue this column reported that under a new 
boiler inspection law, insurance companies 
registering as inspection agencies are re- 
quired to file a surety bond of $5,000 and 
pay a registration fee of $25. This was in 
error. The law lists four authorized in- 
spection agencies: (1) authorized insurance 
companies ; (2) inspection services maintained 
by owners or users of boilers or pressure 
vessels; (3) persons, firms or corporations 
maintaining inspection services for owners 
of boilers or pressure vessels; and (4) the 
State of Indiana. In a separate section, the 
law specifically exempts authorized insur- 
ance companies and the State of Indiana 
from the registration requirements. Chap 
ter 66, H. B. 26, approved and effective 
March 6, 1953 


Iowa . .. More capital and surplus are 
required of stock life insurance companies 
seeking authorization. The capital require- 
ment has been raised from $200,000 to 
$350,000 and the surplus requirement from 
$100,000 to $150,000. 
ance companies are subjected to the surplus 
as well as the capital requirements. The 


Foreign stock insur- 


securities deposit guaranty fund required 
of mutual life insurance companies seeking 
authorization is raised from $25,000 to 
$100,000. S. B. 247, approved May 22, 1953; 
effective July 4, 1953. 


accident 
and sickness insurance has been authorized. 


The issuance of franchise life, 


Associations to whom such insurance may 
be issued include labor unions and trade, 
employee, industrial and professional asso 
ciations which for more than two years have 
been operating for purposes other than 
procuring insurance. At least 50 per cent 
of the insurable members, but no less than 
ten, must be covered. ‘The insurance may 
be written in the name of the association 
or individually, subject to certain provisions 
Premiums may be either contributory or 
noncontributory. Spouses and dependents 
may be insured under accident and sickness 
policies. H. B. 390, approved April 25, 1953; 


effective July 4, 1953 


The form of insurance applications, agree- 
ments and policy endorsements must now 
be approved by the commissioner of in- 
surance. S. B. 219, approved April 29, 1 


effective July 4, 1953 


Qs 


What the Legislators Are Doing 











The rate which newspapers may charge 
for publishing the annual reports of insur- 
ance companies has been raised from $6 
to $10. H. B. 441, approved April 29, 1953; 
effective July 4, 1953. 


Maine .. . The state will brook no inter- 
ference with the insurance commissioner 
or his authorized representatives while they 
are in pursuit of official duties. Under a 
law which now protects sheriffs and game 
wardens, among others, any person who 
assaults, intimidates or in any manner wil- 
fully obstructs, intimidates or hinders the 
insurance commissioner or his authorized 
representative while in the lawful discharge 
of his official duties, with or without process, 
shall be punished by a fine of not more 
than $500 or by imprisonment of up to 12 
months. S. B. 290, approved May 8, 1953; 
effective August 8, 1953. 

Domestic mutual insurance companies 
doing their direct business only in the state 
will be examined biennially and will not 
be required to pay any examination ex- 
penses. H. B. 1250, approved May 1, 1953; 
effective August 8, 1953. 


Michigan . . . The annual certificates 
of authority issued by the insurance com- 
missioner to domestic and foreign insurers 
will run from July 1 through the following 
June 30, rather than from April 1 through 
March 31. Certificates issued during 1953 
will expire on June 30, 1954. Act 58, S. B. 
1247, approved May 8, 1953; effective 90 
days after adjournment 

Coinsurance clauses to be attached to 
existing policies must be approved as to 
form by the insurance commissioner. Act 
82, S. B. 1268, approved May 15, 1953; effec- 
tive 90 days after adjournment 

Parents of destructive children may need 
insurance. A new law specifies that dam- 
ages up to $300 may be recovered from 
the parents of any minor under 18 who is 
guilty of malicious or wilful destruction. 
Recovery is extended to governmental units, 
persons and religious organizations. Act 45, 
S. B. 1057, approved May 8, 1953; effective 
90 days after adjournment. 


Minnesota . . . Upon the death of an 
insured, life, accident, fraternal, mutual 
benefit or death benefit insurers need only 
report benefits paid in excess of $1,000 to 
the commissioner of taxation. Chapter 629, 
H. B. 358, approved April 22, 1953; effective 
April 23, 1953. 


Missouri 
panies other than life and fire shall maintain 
total assets of at least $100,000 consisting 


Mutual insurance com- 
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of paid-in premiums and a guaranty fund 
or contributed surplus held in cash or se- 
curities. S. B. 352, approved May 18, 1953; 
effective 90 days after adjournment. 

The law 


assessment 


relating to the incorporation of 
companies has been amended. 
After September 1, 1953, no more assess- 
ment companies may be incorporated to 
write accident, health and hospitalization 
insurance. S, B. 351, approved May 18, 
1953; effective 90 days after adjournment. 

Insurance agents are to be directly li- 
censed at a fee of $2 rather than issued 
a personal copy of their company’s cer- 
tincate of authority. S. B. 281, approved 
May 8, 1953; effective 90 days after ad- 
journment 


Nebraska . The prohibition against 
directors or officers of domestic companies 
profiting performing, loan nego 
tiations or property sales affecting their 
companies is amended to exempt transac- 
tions retiring the capital stock for the pur- 
pose of mutualizing a company and trans- 
actions reinsuring or assuming the risks 
and business of another insurance company. 
L. B. 480, approved May 4, 1953; effective 
three calendar months after adjournment. 


Irom, oO! 


above measure 
establishes the procedure for mutualizing a 
domestic stock insurance company. L. B. 
469, approved May 1, 1953; effective three 
calendar months after adjournment. 


A companion act to the 


Oregon 
has been 
domestic 


A new filing requirement 
imposed on the organizers of 
insurance They 
must now also file an application to have 
securities registered by the corporation 
commissioner. S. B. 350, approved May 12, 
1953; effective July 21, 1953. 

A new act regulates the acquisition of 
mortgage and trust deed notes by foreign 
insurance companies, and interinsurance and 
reciprocal exchanges. S. B. 385, approved 
May 14, 1953; effective July 21, 1953. 


Rhode Island . . . Foreign insurance 
companies must now obtain licenses from 
the insurance commissioner. Certain duties 
which previously were required of agents 
now devolve upon the insurer. The re- 
quired cash capital of alien stock com- 
panies and the required net assets over 
liabilities of alien mutual companies is set 
at $200,000. Domestic and foreign mutual 
insurance companies may insure without 
contingent mutual liability of the policy- 
holders for assessment, if they have net 
assets over liabilities of not less than 
$100,000. S. B. 257, approved and effective 
May 11, 1953. 
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corpor ations. 


Texas ... The regulation of county 
mutual insurance companies is tightened 
A surplus requirement of $10,000 is imposed 
on companies writing insurance only in their 
county of domicile and the adjoining coun- 
ties; for companies writing insurance through- 
out the state, the surplus requirement is 
set at $25,000. Companies have until May 
31, 1954, to comply with the requirement. 
Failure to comply by that date will prevent 
them from writing any new business. Ex- 
empted from the provisions of the act are 
county mutual insurers who write industrial 
fire insurance policies exclusively. S. B. 
107, approved and effective May 22, 1953. 


Vermont . . . The total limitation 
on examination expenses of the insurance 
commissioner has been raised to $60,000 for 
any five-year period. H. B. 38, approved 
and effective April 30, 1953. 


Washington Solicitation permits 
issued to domestic insurers for two-year 
periods may be granted a reasonable exten- 
sion for good cause by the commissioner. 
Management and exclusive agency con- 
tracts shall not be approved which do not 
contain fair and adequate standards of 
performance. The time limitation upon 
domestic stock insurers, for certifying that 
an increase in capital stock has been fully 
paid in, has been removed. Chapter 197, 
S. B. 248, approved March 19, 1953; effec- 
tive June 20, 1953 


Wisconsin . . 
a domestic insurer 
any agent of the 


Service of process upon 

may be made upon 
company but will not 
be valid unless a true copy is sent by 
registered mail to the home office within 
five days. Chapter 48, approved April 10, 
1953, effective April 15, 1953. 


Hospitalization Insurance 


Massachusetts . . . The powers of non- 
profit hospital service corporations are en- 
larged so that they may provide “reimburse- 
ment for other health services” in addition 
to hospital care. Chapter 287, S. B. 233, 
approved April 23, 1953; effective July 22, 
1953. 


North Carolina . . Public hearings 
must be held before any rate changes filed 
by hospital service corporations may be 
approved. S. B. 402, ratified and effective 
April 29, 1953. 


Nonprofit hospital service corporations 
may convert into either mutual or stock 
accident and health insurance companies, 


(Continued on page 428) 
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The Functions and Duties 


of the Florida Insurance Commissioner 


By E. A. FAIRCLOTH 


— state treasurer of Florida was, by 
an act of the legislature in 1915, designated 
insurance commissioner, The commissioner 
performs an important function in the en- 
forcement of all phases of the insurance 
laws of this state, such as: 

E. proper registration of insurance com- 
panies seeking to do business in Florida; 

2. receiving annual reports of business 
transacted in Florida by these companies 
and the auditing thereof; 


3. collection of premium taxes; 


4. approving rates—fire and allied lines, 
inland marine, casualy and surety; 


5. approving accident and health policy 
forms; 


6. participating in the examination of 
insurance companies, usually called zone or 
convention examinations; 


7. qualification and licensing of all agents, 
solicitors and adjusters in Florida; 


8. performing the duties of the state 
fire marshal; 


9. administering the financial responsi 
bility law; and 


10. administering the state fire insur- 
ance fund. 


Auditing Division 
In 1915, Florida had only 195 insurance com 
panies transacting business within its bound- 


University of Miami Conference 


Mr. Faircloth’s paper and those 
following were presented before 
the University of Miami First 
Annual Insurance Conference, 


held in Miami Beach in April 


aries and remitting total taxes of $236,251.29 
as compared with 605 companies doing an 
insurance business and remitting total ‘taxes 
of $5,066,381.66 for the year 1951. Figures 


for 1952 have not as yet been compiled. 


The auditing division of the insurance 
department checks the financial statements 
of companies seeking admission to Florida 
and verifies statements as to statutory as- 
sets. Foreign fire and casualty companies 
must have assets of $250,000 invested in 
United States Government bonds or other- 
wise as specified by law, foreign life com- 
panies must have $200,000 and domestic 
companies, $100,000. 


Before a foreign company may be ad- 
mitted to Florida, it must have, under de- 
partment ruling, operated successfully for 
three years in its home state and have had a 
convention examination showing it to be 
financially sound. 

The auditing division also audits the 
2 per cent premium tax statements of all 
companies operating in Florida, as well as 
auditing the financial statements of each com- 
pany as of December 31 of each year and com- 
piling therefrom an annual report to the 
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Mr. Faircloth is Deputy Insurance 
Commissioner of the State of Florida. 
He represented the Honorable J. E. 
Larson, Treasurer and Insurance 
Commissioner of Florida, at the 
University of Miami conference. 


governor. As of April 1 of this year, the 2 
per cent premium tax collected amounted 
to $3,432,437.24, and when all the financial 
tatements are audited, | feel sure we will 
show premium receipts amounting to ovet 
$54% million tor the year 1952 

When there was a great lack in wind 
storm facilities and assureds were unable 
to obtam coverage in the hurricane section 
t the Kast Coast Region, the Non-Ad 
mitted Carriers Act was passed in the 1949 


legislature providing for the placing of in 


irance coverages in companies not admitted 


to the state, which was termed “Surp 


Lines this act enables an assured to 
miake affidavit that he is unable to secur 
coverage from an admitted company. He 
then may place it in nonadmitted compani: 

through agents that have qualified under a 
$5,000 bond which guarantees that the 

will collect and pay over to the state 

per cent gross premium tax on all busin 

placed in nonadmitted carriers. This tax 
must be collected from the assured in addi 
tion to the premium, based on a'rate at no 
time below manual o1 published rates Phe 
writing agent collects the 2 per cent premiu 
tax under this act and remits to the depart 
ment as of March 1 of each year. In 1949 
this tax amounted to $1,809.71; in 1950, 


to $11,322.80 and in 1951, $30,343.16 


Rating Division 


The rating division of the department 
as established as the outcome of the court 
cases involving the question ot whether o1 
not transactions of insurance were consid 
ered as interstate commerce 

In 1865, the Supreme Court of the United 
States held in the case of Paul v. Virginia 
that insurance was not interstate commerce 
Chis decision was reversed by the Court 
in 1944 in the case of U. S. vw. South 
Eastern Underwriters Association, et al, in 
a four-to-three decision, and insurance 
transactions across state lines were there- 
after established as interstate commerce and 
subject to the Sherman Antitrust Act 
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Following this, Public Law 15 was en 
acted by the Congress in 1945 declaring 
insurance to be interstate commerce to be 
regulated by the several states in the public 
interest, and should these rights not be ex- 
ercised by the several states, the United States 
Government would empowered and au 
thorized to take over and regulate insurance 
to the extent that the business was not 
regulated by such a state 

in 1945 the Florida legislature enacted 


re and casualty rating laws, under which 


companies are required to fle for approval 
by the commissioner their manuals of rates 
and rules, policy forms and endorsements, 
and all rating plans which they propose to 

se, The Fire Rating Law pertains to fire 
and allied lines, which include lightning, 
windstorm, extended coverage, sprinkler 


leakage, explosion, riot, rain, hail on grow 


as inland marine. “Ocean 
ermed ‘wet marine’—1ts ex 
to rate control in both fire and 


rating laws 


Phe Casualty Rating Law supervises o1 
has jurisdiction over such insurance cover 
age as automobile liability and property 
damage; automobile fire, theft, comprehen 
sive and collision: general liability; burglary; 
plate glass; boiler and machinery; residence 
water damage and explosion; malpractice 
or protessional hability; and fidelity, surety 


and guaranty bonds Aircraft or aviation 


mpt from any control 


he licensed rating organization or bureau 
having jurisdiction over the coverage makes 
the rate, based upon the formula, rating 
plan or svstem filed with and approved by 
the insurance commissioner. Some of the 


licensed rating bureaus are 


National Bureau of Casualty Underwrit 
Mutual Insurance Rating Bureau 


National Automobile Underwriters 


sociation 
Surety Association of America 
Florida Inspection and Rating Bureau 
Railroad Insurance Rating Bureau 
Transportation Insurance Rating Bureau 
Factory Mutual Rating Bureau 


National Council on Compensation In- 
surance 


These bureaus must meet certain provisions 
of Florida law in order to obtain a license 
to operate in this state and must adopt 
reasonable standards for protection facilities 
and other conditions that materially affect 
the hazard or peril. Consideration must be 
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ee 


ven to past ancl prospective loss 
lence, both in and out ot state, 


catastrophe hazards 


an 
he privilege of filing 
tormulas subject to accep 
al by the commissioner and sub 


same processing as bureau fil 


po — 
requires that rates shall be reas 
juate not unfairly diserims 

When ally persot Organizatl 


aggrieved by action ot the 


# he Thay nake 
e commissioner 
After such hearing, th 
hall affirm, reverse or 


is action, specifving his 


! 
if not then 


tv resort to court 
appealing to the Circuit Cot of Leon 
County, Florida, for a review of the order 


of the commissioner. 


Through the efforts of the department 
have been many revisions in rates, as 
as some advances, since the passage 

of the rating laws. Possibly this movement 
ot rates came at an earlier date than would 
have occurred otherwise. lhe department 


} 


ainly responsible for the relief as t 


rt 
Cc 


cilities for the writing of windstorm « 


rage on the lower East Coast 


Windstorm Rates 


perience 
a revision 
made if property 
he be 


prote ction trom companies 


do business in this state 


to consider the matter proper 
} 


} 
alled by tl 
ssionet the eine <¢ Savanna 


meetings 


a, on April 1, 5 roximatel 


cent of the | I ! were 
ented Repre sentatives from 
crations were also pré sent 


Special 
vere appointed by the companies 


agents with i! 


is 


problem and sul 


\iter that meeting other similar meetings 


were held by the mutual companies and 


‘ 


their agents, followed by a joint meeting ot 


University of Miami Conference 


both stock and mutual interests togethe 


representatives trom the rating. or- 
ganization. As a result of this joint meeting 
hling was submitted tor consideration 

as temporarily rejected but subse 


approved and made eftective De- 


, 1951. 


feel that this revision represents a 
step in the right direction, and we are 
watching the matter caretully in an effort 
to determine if any turther changes are 

ated Whatever degree of success we 
| would not have been pos- 
splendid cooperation of 


es, the bureaus and the 


Approving Accident and Health 
Policy Forms 


Since January 1, 1948, under the Accident 
and Sickness Insurance Law, the depart 
ment examines for approval all accident and 
health policy forms which must comply 
with the Standard Provision Law as to 
torm and content. ‘The commissioner may 
within 30 days after the filing of any such 
form disapprove such torn 


ovisions whicl 
nusleading, de 


misrepresenta- 


Zone or Convention Examinations 


Insurance 
WnwWICOT 
insurance 
commissionet ! 1 ! 
of the 48 states, the District of Columbia 
and Alaska, Hawai, Puerto Rico and ‘he 
Canal Zone 


Lhe 48 states I | into six zones 
ot eight states each, hairmen ot the 


Ix zones together wi } reti tre 


as 
urer of the NAIC make up the examinations 
committe lL his commiuttee governs the ex- 
many insurance companies 
» business the United 


letermines t] 





commonly referred to as zone or convention 
examinations and are participated in by the 
domiciliary state of the company being ex- 
amined and by the zone or zones in which 
the company has premiums in excess of 
$1,000,000, or where direct premiums amount 
to 20 per cent of the total writings of the 
company. Ordinarily, a zone furnishes only 
one examiner, and he represents all eight 
of the states in that zone. 


‘The insurance department is held respon- 
sible for the examination of all insurance 
companies domiciled in Florida. At the 
present time we have 43 companies with 
home offices in this state, and of the 43, 19 
are life companies, 12 are fire companies, 
ten are casualty companies and two are hos 
pital service organizations. Last year the 
department participated in the examination 
of 26 insurance companies, 16 of which 
were Florida companies. 


Agents Qualification and 
Licensing Division 


All agents, solicitors and adjusters repre- 
senting insurance companies in Florida 
must meet certain qualifications provided 
for by the various laws, pass a written ex 
amination and be issued a license covering 
the type of insurance to be written 


Fire and Casualty Agents 


Chapter 10,153, Laws of Florida, Acts of 
1925, may be regarded as the first real effort 
to enact an agents’ qualification law. This 
act included life, as well as fire and casualty 
insurance agents. It was amended in 1929, 
strengthening the requirements as to qualifi- 
cation of fire, casualty and surety agents, 
limiting the controlled business of agents 
and providing the suspension or revocation 
of licenses for certain causes. This amend- 
ment also distinguished between agents and 
solicitors and provided for the examination 
of applicants “either in person or by mail” 
as the commissioner might determine. 


Many amendments were made in the suc 
ceeding legislative session, but written ex 
aminations of applicants for fire, casualty 
and surety agents’ licenses were instituted 
about 1935 on a much less comprehensive 
scale than now. 


Briefly, to become a fire and casualty 
agent under present laws, the applicant 
must have been a bona fide resident of this 
state for six months, must either have held 
responsible insurance duties for six months 
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(usually as a solicitor who likewise must 
meet certain requirements and pass a writ- 
ten examination for license), or have com- 
pleted certain approved insurance courses 
at either the University of Florida, Gaines 
ville; Florida State University, Tallahassee ; 
John B. Stetson University, DeLand; or 
National Association of Insurance Agents 
Correspondence Course; American Institute 
of Insurance and Human Relations; or the 
Greater Miami Insurance Board School 


Life Agents 


All states in the Union and the District 
of Columbia now require that life agents be 
licensed. In the past decade, the qualifica- 
tion laws of the various states have been 
strengthened and the prerequisites to l- 
censing life agents have been raised. In 24 
of the 48 states, including Florida, a written 
examination is required, In the 1947 legis 
lature, representatives of the industry and 
the department sponsored a written ex 
amination law, patterned after the NAIC 
model bill, to passage. During the year 
from July 1, 1951, through June 30, 1952, a 
total of 2,826 life examinations were processed 
in the department. The Life Agents’ Qual- 
ification Law also provides for a “Code of 
Ethics” which was promulgated by the 
Florida State Association of Life Under- 
writers and adopted by the commissioner. 
his code has done much to raise the level 
ot hfe underwriting in Florida. 

Not all life insurance agents are re- 
quired to pass the written test, as the law 
exempts credit life agents, travel accident 
agents and fraternal agents. However, these 
agents are licensed by the department. 


Accident and Health Agents 


Under a 1949 law, which is very similar 
to the Life Agents’ Qualification Law, only 
accident and health agents are required to 
pass a written examination before a license 
can be issued to them. Agents for the Blue 
Cross-Blue Shield organizations qualify un 
der the accident and health agents law. 

The agents qualification and _ licensing 
division is divided into two sections which 
work together as a unit, and this group 
processes applications for qualifications and 
issues licenses for 32 different types of 
agents’ licenses. 

Last year the department issued 35,825 
licenses to all classes of agents, a 29 per cent 
increase over 1949, and processed 4,692 ex- 
aminations, or an average of 391 per month. 
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Taxes and License Fees 
The 


various license fees and taxes in connection 
with 


insurance department also collects 
and 


insurance activities of agents and companies 


issuing licenses Supervision ol! 


\s I have stated before, taxes collected in 
1952 on business written in 1951 amounted 
to $5,066,381.66, an increase of 28 per cent 

1949. The 


follows 


over! 


sum is broken down as 


Company license tax $ 116,225.00 
203,310.00 
$4,249 242.87 


5,990.00 


Insurance agents’ license tax 


2 per cent premium tax 
Filing fees 
Firemen’s 


relief and 


trust) 


pension 


fund (in 301,405.13 


Agents’ qualification tax $4,291.50 
Agents’ county license tax (held 
in trust to be remitted to coun 


ties ) 92 664.00 


Life agents’ filing fees 16,225.00 


Fraternal agents’ qualification 


tees 765 OO 
Nonadmitted carriers agents’ li 

cense tax 1,400.00 
Nonadmitted carriers 2 per cent 
premium tax 


Accident 


cense tax 


30,343.16 
and health agents li 
$520.00 


Total $5.066,.381.66 


State Fire Marshal 


The state treasurer and insurance com 


missioner is also the state fire marshal, and 


as such it is his 


duty to enforce all laws 


relating to 
l. prevention of fires; 


2. storage, sale and use of explosives and 
combustibles 


and 
owned automatic fire alarm systems 


3. installation 
vately 


maintenance of pri 


and fire extinguishing equipment; 


4. construction, maintenance and regula 


tion of fire escapes; 


’ 


5. the means and adequacy of exit from 
all buildings in event of fire; and 


6. suppression of arson and the investiga- 
tion of fires. 


The 1947 legislature passed a Regulatory 
Act governing the liquefied petroleum gas 
industry in Florida. This act, administered 
by the fire marshal division, is strictly a 


safety measure and starts with the handling 
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of the product in the bulk storage, continu- 
ing on through the retail distribution of the 
product to the consumer location. The 
liquefied petroleum gas industry is at this 
time the second fastest growing one in the 
United States, being second only to tele- 
vision, 


A state-wide program of fire prevention 
is being advocated, and consistent efforts 
have 


le vel, 


resulted in activities at the municipal 


Financial Responsibility Law 


All States 
laws, 


financial 
Massachusetts 


have responsibility 


except which has a 


compulsory insurance law. 


Law 
was passed in 1947, and provides that drivers 
at fault in an 
liability 


Florida’s Financial Responsibility 


accident who do not have 


insurance must either deposit se 


curities with the state treasurer sufficient to 
cover the cost of injuries and property dam- 
age or obtain duly executed written releases 
ot liability for such injuries. The 


must then obtain automobile liability 


driver 
insfu 
ance, or his privilege to operate a car is 
suspended for one year 


Each between 80,000-100,000 people 
are involved in accidents which come within 
the purview of the law. About 200 accidents 
are reported to us daily, and that does not 
include accidents less than $50, 
not recorded with the 


yYCal 


which are 
department. 


State Fire Insurance Fund 


The state fire fund was created 
in 1917 to be administrated by the 


treasurer for the 


msurance 


state 
purpose of insuring all 
state properties of an insurable nature against 
lightning. The rate used 


as nearly 


loss by fire and 


is the same rate, as is practicable, 


to that charged upon property of a similar 


character by licensed insurance companies 


in the state 


No single 


im excess of! 


risk is carried in the fire fund 
$50,000 with the ap 


commissioners ot 


except 
proval of the board of 
When the amount of in 
necessary on risk ex 
$50,000—or amount as 
be determined by 


State institutions 


surance any single 


ceeds such other 


may the board as a limit 


for insurance in the fire fund—the beard 


authorizes the placing of additional insurance 
in fire 
Florida The 


insurance companies authorized in 
premium paid to commercial 
companies 1s paid from the excess premium 


fund, which is a separate appropriation from 
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the appropriation to pay the premium for 


coverages in the fire fund 


At the 


coverage on 


present time, 75 per cent of the 


State properties is in the fire 
fund and 25 per cent is in commercial com 
panies. So tar we have experienced a very 


low ratio of losses in comparison 


amount of premiums received loss 


ratio since the creation of the fire fund is 
14 per cent, and the cost of 
the fund is about 5 per 
coverage on the 3,000 


approximately $100 million 


administering 
‘Total tire 
buildings 1s 


cent 


State 


Field Officers 


The functions and duties of the insura 
many and varied, an 
stalf in 


the enforcement of the 


commissioner are 


assist him and his lallahassee 


insurance laws, he 


has set up branch offices in the strategic 


localities over the state 


The field 


the financial 


personnel act 
responsibility Vish 


supervise agents’ examinations, make in 


vestigations, answer numerous complaint 


and attempt to settle disputes and misunder 


standings in their localitites. If tl field 


succeed in this 
referred to our 
deputy for further handling, and if he 


force does not attempt, 
field 


Tallis, 


the matters ar chiet 


he refers them to our legal department to 


} 


the purpose of calling a formal hearing 


Recently, the field force has been reorg 


anized and enlarged to handle the 


micreased 
taster and 


Florida, 


volume of work and to rendet 


greater service to the citizens ot 


which they so rightly deserve. 


into the 
considered by the 


| have not gone proposed legis 


lation to be legislature 


now in session because of the controversial 
unde: 


House 


governor, 


issues such an 


involved in 
vould like to mention 


usually 
taking, but | 
Bill No. 9, 

Chis bill 


to out-ol-state 


just signed by the 


yrants certain credits, tax wise, 


imsurance companies whic! 


establish branch home offices within the 


boundaries of Florida 


This, no doubt, will be an inducement 
to many companies to establish such offices 
1 Florida, that the 
Prudential Insurance Company of America 
is to be one of the first to build a 


branch Florida to be 


it and it is understood 
large 
located 1 


[The End] 


office in 
Tac k SOnV ille 


History and Development of Insurance 


By B. M. ANDERSON 


is a broad one. My pur 


a SUBJECT 
pose is to give you a general idea of the 
insurance business in_ the 
United States today 


cle V elopme nt 


scope of the 


and to trace briefly its 


] 


I believe you will get a clearer 


picture if I reverse the normal orderly pro¢ 
ess and tell you first about the magnitude of 


the insurance business at this time 


Che general public regards insurance as 


one large and integrated business and fails 


to realize the material differences and prob 
Che public 


also fails to appreciate the rapid growth o 


lems of its various branches 


insurance. Becaus¢ exact 
would give 
for the sake of simplicity, | 
rounded figures which are substantially ac 
curate. It is my hope that I will be abl 


to explain to you some of the differences 
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any 


f 
figures | 
! 
i 


you would be out of date an: 


will use here 


and problems of the various types of 


misutl 
Alice 


coverages and give you a better idea 


the relative importance to our economy 


Ol tiie 


Various types Of insurance coverages 


Life Insurance 


From the standpoint of total assets and 
branch 


The 


companies 


premium income, the most iraportant 
f insurance today is life insurance 
700 legal 


United States 


reserve life insurance 


ot the have assets now just 


short of $ billion and these assets are 


about 6 per cent 


rate ot ] 


ncereasing at the 
The life insurance 
annual 
premium income in the neighborhood of $10 
these companies 


invested funds which 
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or 7 per cent each year 


companies currently ar¢ receiving 


billion and, in addition, 


receive income trom 





Mr. Anderson is vice president and counsel, Con- 
necticut General Life Insurance Company, Hartford 


is now running at the rate of 


a year. I am sure you will agree that 
standard life insurance is big business 
National Economic Committee 


thought so in 


‘Temporary 
1939 and the 


assets hgures 


they about one 


fourtl 


were then using were just 


as large as the current figures 
Che important business of life insurance 
name 
various 
limited-payment life, 
forms of 


companies is, as the implies, life 
including 
term in 
endowment 
‘I here are 
insurance 


insurance in its 
whole life, 
surance and 


forms, 


various 
and insurance income contracts 
three principal 
First, there is the life 
on the 
premiums are 
frequently; 
“weekly 


classes of life 
insurance written 


so-called “ordinary” basis, where 


payable monthly or less 
there is the 


premium” or 


$O0-¢ alled 
“industrial” lite in- 


second 


surance, where premiums are payable on a 
and third, there 


written on the “group” 


weekly basis; is life insur- 


ance plan, which is 


a very important branch of the business at 


this time and which is growing rapidly 


At the 


Serve 


legal 
companies had in 
$275 billion of 


and currently the 


beginning of 1953, these 
life insurance 
rce slightly in excess of 
fe inSurance coverage, 
increasing at the rate 


of about $25 billion per year. 


amount in torce 1s 
This increase 
in life insurance in force, as great as it is, 
has hardly served in the last decade to keep 
up with the purchasing 
power of the dollar and the increase in the 
Roughly, this 


life insurance is on the basis re 


decrease in the 


population, two thirds of 
ordinary 
ferred to above. The balance is made up of 


group life insurance and weekly premium 


or industrial life insurance. At the present 
time, the volume of weekly premium insur- 
ance is little more than static while group 
life insurance is increasing at a rapid rate 
The life insurance companies do not con- 


fine themselves to the life insurance cover 
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ages and incidental coverages which go with 
life insurance, double indemnity 
and disability. ‘These companies also com- 


name ly, 


monly write annuities of various types and 


personal accident and health insurance in 


on to lite insurance, and these two 


of business have in recent 


years in- 
importance. The 
companies are the 


creased substantially in 


life insurance biggest 
health field 


income received by life 


factors in the 
and the 
insurance companies is large 
ing. Perhaps $1 


premium 


accident and 
premium 
and is grow- 
SiO billion 
insurance 
health 


Some of this business is under 


billion ol the 
annual income of life 


companies represent accident and 
premiums 
individual contracts providing coverage against 
the misfortunes of accident and disability, 
including reimbursement for 


hospital bills. 


doctor and 
A large and growing part of 
iis accident and health business ts written 


the group plan, some of which is writ- 


ten in conjunction with the cash sickness 


or compulsory disability laws of California, 


New Jersey and New York 


too, has a compulsory 


Rhode Island, 
law, but 


purposes it has a 


disability 
tO all al 
ly 


monope 
I lopot 


State 


The accident and health business of the 
life insurance companies does not add sub 


stantially to assets. It is essentially a year 


to-year business with the premiums paid 


calculated 


luring one year to cover only 


the losses for the year pli he cost of doing 
business. 


The annuity or pension business of the 


life insurance 


companies is also large and 
of perhaps $1 
present This 
dollar 
volume of income is principally represented 
by group annuity 
nection with 


growing, producing income 


billion a year at the time 


business from the standpoint of 


contracts issued in con 


employee retirement plans. 


During the last 10 or 15 years, and particu- 


385 





larly during the wage freeze period, there 
was shift in emphasis from 
wages to so-called fringe benefits, including 
pensions. This has contributed to the in- 
crease in the volume of annuity 
done by the life insurance companies. Un- 
like the and health business, the 
annuity business is a long-term operation 
and serves to increase materially the 
of the companies doing this type of business 


some cash 


business 


accident 


assets 


The life insurance companies must keep 


their policyholders’ money at work most of 
their 
In comput- 
fixing dividend 
the companies assume that they will 


the time in order to be able to meet 
obligations as they become due 
ing premium rates and in 
scales, 
be able to earn a specified rate of interest 
on invested which for many years 


2 per cent or 3 per cent and which 
> 


assets, 
was 3! 
in recent years has commonly been per 
In their calculations, the 


cent or le ss com 
panies must allow a margin of safety in the 
The life 


insurance companies and their policyholders 
have suffered 


interest assumption or elsewhere 
severely in recent years by 
reason of the government’s policy in arti 
ficially holding the The 
result has been that life insurance on plans 
other 


interest rate down 


than term has cost more than other- 
wise would have been the case. This mone- 
tary policy of the government is apparently 
changing and the interest rate is being per- 
mitted to seek its natural level based on the 
supply and 
significant 


demand of This is a 
and encouraging develop- 


ment for the life insurance policyholder 


money. 
most 


The life insurance companies invest theit 
assets largely in fixed obligations; namely, 


mortgages and bonds. The 


mortgages are 
largely on city properties but there is a con 
siderable volum« The bonds 


are largely bonds of utilities and industries, 


still on farms 


with some government and municipal bonds 
In recent companies 
have purchased income-producing real es 
tate for investment and they have extended 
to a limited degree their holdings of stocks, 
both common and preferred. The life insur- 
investment 
founded 


years, life insurance 


ance policy, however, still is 
debt obligation with 
ample security so that market fluctuations 
are held to a minimum. 


because from the very nature of the busi 


largely on 
This is essential 


ness few life insurance companies can ac- 
cumulate surplus funds, say, in excess of 10 
Indeed, the laws of 


some states place such a limitation on the 


per cent of liabilities 


surplus of mutual life insurance companies 
On the basis of 


assets, the life 
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force and 
business of the 


insurance in 
insurance 


hands of 
Numerically, these com- 


United 
mutual 


States is largely in the 
companies 
panies represent but a small percentage ot 
the 700 
panies, but 


legal reserve life insurance com 


many of the mutual companies 
are very large and the net result is that the 
mutual companies do perhaps 70 per cent of 
the life insurance business of the country 


These mutual companies operate on the 
more for the 
would indicate the 
to be, and 
return to the 
in the form of so-called dividends that por- 
tion of the premium, perhaps 10 per 


or 15 per cent, not currently needed. 


basis of charging 


than the 


coverage 
calculations 
each 


actual cost is likely year 


policyholder 


such companies ] 


cent 
The 
stock life companies charge lower premiums 


and pay no dividends. 


The life insurance business is 
a thrift The $7! 


our citizens are currently 


essentially 
billion which 
paying to the 


business 
life insurance companies for lite insurance 
contracts do not represent the cost of in- 
suring against deaths likely to occur during 
a matter of fact, 
currently running at the 
rate of slightly less than $2 billion per year 
and the 
term 


the particular year. As 
death benefits ar¢ 


cost of insuring against death on a 


basis would not be far in excess of 


this figure. Therefore, about two thirds of 
the life 
1orm of savings 


with the 


insurance premiums represent a 


‘The savings element varies 
With an endow- 


ment or retirement income contract the savings 


type of contract 


term 
little or 


element is predominant, and with a 


contract the savings element is ot 


Most 


is on the term plan and hence the: 


msurance 
is little 


no importanc« group life 


element of savings 


Nonlife Companies 
The 


I will refer to here 


companies which, for convenience 
, conduct the 
insurance and 
related plans in this country. The Spectator 
Year Book for 1952, Fire and Casualty Edi- 


tion, an authoritative statistical source, lists 


as nonlife 


business of fire and casualty 


985 such companies as of the beginning of 
1952, the last assembled date on an accurate 
basis 


Some of these companies write princi 


some 


pally fire insurance and related lines; 
of them write principally casualty insurance 
and related others write principally 
specialized branches such as surety or steam 
boiler Many 
cally all lines of nonlife coverages 

is, however, a slight overlapping of 


lines; 


insurance now write practi- 
There 
lines 
with life insurance companies in that many 


write personal 
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nonlife companies do accl- 





in volume 


perhaps one 


Was a 
line of demar i n so 
and 


} 
i 


suarp 
alled 
and the types 
How 
companies have 


casual ( anies 
I ness whi ] ich class « ould write 
, In recent years thes« 
given so-called multiple underwriting 
by } i lé 


} 
I 


laws and by 
now 1s 
nonlife « ag to be 

ympany. ¢ of this 

hat man 


ompanies 


ged in 


annual premium income of these non 
mpanies is now running at the rate ot 
$9 billion, or al as much 
Insurance ce l premiums 

nlike lite insurance, these con 

| contracts, usually for 

ve { Some ot 

these contracts written than a 
one-year term aré 
that the $9 billion premiu 


nonlife 


expiril 


cost oF ci 
The saving 


cidentally. 
From tl Ipoint of premium income, 


the most 1 rrtant branch of this business 


is that directly to automobiles and 
to their operation. Approximately 40 per 
cent of thi ) billion premium income rep 
resents nnual cost of 


msuring 


against 
liability on account of injuries to persons 
other prop 


with the operation 


and to prope v, and 


against 


erty loss in connection 


of automobiles. This amount, as you have 
seen, exceeds by a substantial sum the an 
nual cost of insuring against death of life 
insurance policyholders u durin 


the vear. 


Unfortunately, the annual automobile in 


surance bill has been increas substantially 


no fault 


years and this ts ce 


msurance c 


to recognize 
in these aut 
quite 
automobil 


soon 
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he branch of the nonlite business next 


insurance, including 
which protects 


damage and 


in importance 1s fre 


so-called extended cove rage, 
1 

sainst windstorm and smoke 

other casualtic 5 to buildings and other types 


ot property. Lhe aggregate premiums ior 
this type ol 


coverage represent 


$9 billion annual 
bill the fire insurance 


approx! 
mately 25 per cent ol the 
nonile premium 


business was tor many years the most 1im- 


portant branch of insurance other than life, 
number ot 


ease in the cost ot 


but due to the increase in the 


automobiles and the inct 
automobile accidents, fire insurance has now 


taken second place The fire insurance 


premiums amount to just about the same as 


he premiums for personal accident and 


health insurance, which, as heretotore in 


dicated, is written principally by life com- 


panies but also by certain nonlife companies. 


lhe line of insurance next in importance 
is workmen’s compensation with an annual 
premium income of approximately $1 bil- 
lion. In addition, quite a few states oper- 


ate workmen’s compensation systems in 


competition with insurance companies and 
a few exercise a monopoly over this type of 
Hence the $1 


does not represent 


business billion annual pre- 
the full cost 


to industry of this type of coverage 


mium bill 


The personal accident and health coverage 
of the nonlife companies is the line next in 
importance, accounting for 
cent of the 
premium income 
not of great 


perhaps 8 per 
$9 billion annual 
relatively 

marine, 


cent or 9 pet 
Other lines are 

Inland 
insurance, 


importance 


or transportation accounts tor 


perhaps 3 per cent of the annual premium 


income. Ocean, or wet, 


a little over 2 per cent 


& | 


marine accounts tor 


[he assets of the 985 nonlife companies 


the present time amount to about $16 


on or, roughly, one fitth as much as the 


assets of the lite insurance companies. The 


surplus funds of these nonlife companies 


are, however, just as large in dollars as 


the surplus funds of the life companies be- 


cause the nonlife business generally is ré 


-1 as much more hazardous and as 


ct to wide fluctuations. This requires 


funds. No 


bulk of the nonlife 


substantial surplus doubt for 


this reason the business 


1S done by stoc k 


companies although mutual 


companies are doing a considerable and an 


increasing of the business 


percentage 


The investment problems of nonlife com 
trom those life 
Is¢ } Non * con 


nonlife 
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companies invest heavily in government 
bonds and in other bonds but not in mort- 
gages. 
one third of the assets of nonlife companies. 
Unlike life carriers, the nonlife 
companies invest rather heavily in stocks, 
both common and preferred. 


Government bonds represent about 
insurance 


These com- 
panies can afford the fluctuation in asset 
values which goes with the ownership of 
stocks. Also, the federal income tax ex- 
emption of dividend income is important to 
these companies, but not to life insurance 
companies because of differences in appli- 
cable tax laws 


Development of Various Branches 


The oldest branch of insurance is marine 
insurance, and the insurance law today has 
its background in the these 


heretolore 


law involving 
marine insurance contracts. As 
indicated, marine 
portant branch of the insurance business of 
the United States today, but it is of sub- 
stantially 


insurance is not an 1m- 


greater England. 
The basis of most of our insurance common 


law today 


importance in 


is the English common law in- 
volving to a considerable extent marine in 


Surance contracts. 


Life insurance also was developed in Eng- 
land and brought over from there to this 
Our first life insurance company 
was organized in the United States in 1759, 
but life insurance as we know it 
really had its start shortly after 1840. It is 
quite true that prior to that date there 
were companies chartered in this country and 
authorized to write life insurance, but they 
did so usually on an incidental basis. Life 
insurance was not their primary business. 
1840 and 1850 several life insur- 
ance companies, now important in the busi 
ness, were organized. Some were stock and 
were mutual. Shortly after 1850, in- 
dustrial or weekly premium insurance 
developed in England and in about 1875 
it was brought over to this country. This 
type of business grew rapidly and the com- 
panies which 
largest today 


country. 


today 


Between 


some 


was 


early embraced it are the 
As heretofore indicated, the 
growth of industrial 


now at a much slowe1 


rate of insurance is 


pace. 


Group life insurance, unlike the other 


branches of the business, was developed in 


this country. It had its beginning about 
1910, and its rate of growth at the present 
time and for the last 15 years is and has 


been extremely rapid 


the beginning in this 
fairly slowly, but with the 


Life insurance in 


country 
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grew 


introduction of the so-called tontine plans 
in the last quarter of the 19th century the 
development was fast. Under the tontine 
plan there was forfeiture of dividends and 
sometimes forfeitures in the event 
the insured did not live and keep up his 
premiums. ‘These which were for- 
feited were left for those polic yholders who 
did not die during the period and who kept 
up their policies element 
introduced into the life insurance business 
by the tontine proved very popular and the 
companies which wrote this type of contract 
prospered. Most life companies did write 
tontine plans and these plans caused a great 


added 


sums 


This gambling 


many abuses in the business in the nature 
of waste and corruption. —The Armstrong 
New York in 
these abuses and to place the life 
insurance business on a sound basis. Charles 
Evans Hughes conducted this New York 
investigation and as a result remedial legis- 
lation was New York 
other 


Investigation in 


¢ 


1905 served 
oO cure 


passed in and in 


many states. 


Accident and health insurance was started 
in England 1850 and in 1863 the 
[Travelers Insurance Company was founded 


about 


in Hartford to write this type of coverage. 
‘Today the accident and health premium 
volume is in excess of $2 billion per year. 


Fire insurance is one of the old lines of 


the business important in 


and has been 
this country for many years. The policies 
are generally written on a standard form 
and this has been true for more than half 
a century. In 1886, New York first adopted 
a standard form which was revised in 1917 
and again in 1943. The 1943 fire policy is 


in current use in most of the states 


Liability insurance, principally automobile, 
extremely important branch of the 
business, as has been seen. Its development 
1900, or shortly before, 
invention of the automobile. 


Is an 


about 


and came with the 


Workmen’s 


development of the 


dates from 


compensation 
last 40 o1 
indicated, is an 


insurance 18 a 
50 years and, 
as heretofore important 


line. 
> 


With the development of the insurance 
business came the development of insurance 
While most 
of our insurance law stems from the marine, 
we have come 


law and insurance supervision. 


a long way in this country, 
and at the present time our insurance law is 
divorced almost entirely from that of England. 
This is because English principles of common 
law, once established, had to be modified by our 
courts and our [ 


legislatures to meet dif- 


ferent situations in this country and because 
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our volume of insurance in every branch 
except ocean marine so far outstrips that 
of England. Our i 


considerable extent 


insurance law is to a 


now statutory. 


Insurance in this country was built on the 
basis of state supervision and state regula- 
tion. It is quite true that the United States 
Supreme Court cases all during the 19th 
century were extremely important to insur- 
ance, cases the state courts 


and in many 


bowed to the federal decisions, necessarily 
Insurance law is a part of 
general commercial law and until the United 
States Supreme Court decision in Erie 
Railroad Company v. Tompkins in 1938 the 
federal courts deciding insurance cases re- 
moved from not bound 
This produced a result 
decision might turn on the 
whether the could or could 
not be transferred to a federal court. The 
Erie case corrected this situation. 


or otherwise 


State courts 
by state decisions. 
by which the 


question 


were 


case 


While the federal courts in the early days 
went their own way on insurance decisions 
involving the common law, yet insurance 
regulation was quite definitely the function 
of the The first state insur- 
ance department was set up shortly after 
1850 and within the next two decades all 
of the important states had established in- 
surance departments. The United States 
Court held in Paul v. Virginia, 
1869, that insurance was not 


several states. 


Supreme 
decided in 


commerce and this precluded federal regu- 
lation of insurance, at least until that de- 
cision was overturned by a divided court 
in the South-Eastern Underwriters Association 
case of 1944. ‘Thereafter, early in 1945, 
the Congress passed the McCarran Act, also 
known as Public Law 15 of 1945, which 
served to leave the regulation of insurance 
to the states and served to 
permit the states to continue existing methods 
of taxation. 


several also 


State regulation of insurance is not perfect 
by any means, but the can be said 
of any form of federal regulation. There 
persons connected with insurance 
today who want to see federal regulation 
of insurance. 


same 


are few 


Conclusion 


I have tried to give you a bird’s-eye 
sketch of the insurance business of today. 
It is a vast business and extremely complex 
and is a business of specialists. Even 
within a branch of the business, such as life 
insurance, there are few persons who can 
know intimately the details of the various 
problems faced. In addition, the business 
is constantly changing and it is difficult to 
keep up with these changes. The education 
of an executive certainly never 


stops prior to his retirement. [The End] 


insurance 


Group Life Insurance: Development, 
Codification, Trends and Use 


By W. ELLERY ALLYN 


The author is Insurance Commissioner 
of the State of Connecticut and for- 
mer president of the National Asso 


ciation OF Insurance Commissioners 


\ Y SUBJECT has to do with one of the 

most extraordinary phenomena of the 
whole history of insurance. Group life in- 
surance undoubtedly is the fastest growing 
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branch of the lie insurance business today. 
\s of January 1 of this year, the amount in 
force in the United States was estimated at 
more than $66 billion, represented by nearly 
36 million individual policy certificates. This 
is more than four times the volume at the 
beginning of World War II. 

The 36 million 
group life insurance represent an average 
coverage of almost $2,000. However, it is 
quite common for one person to have more 
than one certificate, so the coverage under 
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msurance on the average worker is 
$2,000. More than 40 


: oe 
nation’s work force is cov- 


grouy 
nearer $2,500 than 
per cent of the 
ered by group insurance and this includes 
employees of most of the large corporations 
loday tl 


here are very few large corporations 
lo not have 


which « group insurance and | 


ain glad to say that several states, as large 


employers, have afforded 


thre ly 


their employees 
intages of group insurance. Connect 
icut 31s one of the states which adopted a 


sound program several years ago. The em 


siderable share of the 
pays the balance 


i 


cost and the state 


In the past five years, group life insurance 
has far outstripped 
life insurance, which for 


had been considered the 


“weekly premium” o1 


‘ 1 ha 
madustrial years 


standard type ot 


coverage on the wage earner. As late as 
1947 


less than the volume of industrial insurance, 


the volume of group life insurance was 


but now there is twice as much group life 
force in the United States as 
industrial. In 1952, group life in 
increased by about $8%4_ billion 


imsurance in 
there is 
surance 
while the increase in industrial 
was than $11 billion 
increase in group life 
part trom the 
tracts, but largely it represents an increased 
number 


insurance 
material 
comes in 


less This 
insurance 
issuance of new master con- 
of persons covered under existing 
and the 


coverage on persons already insured under 


contracts increase in the average 


group contracts 


It may be observed, in passing, that the 


decline of industrial life 


relative insurance 
years cannot be solely attributed 
to the inroads of group in this field. Long- 
continued inflation, plus the relative im- 
provement in the minimum standard of 
living, have enabled more people to buy 
their policies in units of $1,000 or more, 


whicl Ar 


in recent 


classed as ordinary rather than 
industrial. Whether ordinary life insurance 
has lost to group more or less business than 
it has gained from industrial can only be 


surmised, 


In appraising the net effects of these 
shifts in insurance buying habits on the eco 
nomic welfare of the insuring public, there 
is one significant factor which should not be 
overlooked. While it may be true that the 
masses are more adequately protected and 
at a cheaper price, when we come down to 
the individual working man he undoubtedly 
tends to possess more term insurance and 
less permanent insurance. There is always 
the danger that, due to economic depression 
or other causes beyond his control, he may 
lose his job and along with it his insurance 
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As late as 1947, the volume of group 
life insurance was less than the volume 
of industrial insurance, but now there 
is twice as much group life insurance 
in force in the United States as there 
is industrial, the author points out. 


protection perhaps at the very time when 
he needs it most. The term aspect of group 
life insurance will be further discussed later 


on in this paper. 


\merican 


insurance field, 


a typically 
velopment in the 


life insurance 
de 


Group . 


pioneer 


had its beginning about 1910. It immediately 


1} 


hecame a subiect of considet 
and | that it still has its contro 
versial aspects. Although as early as 1913 
change their laws so 
as to permit the writing of group life in- 
surance, there was much opposition to the 
then and for years thereafter. New 
ideas are as abhorrent to sections of the 
they are in other 
walks of life and, of course, it is true that 
new invariably better ideas. 
Some of this opposition to group life in- 
surance was selfish and was not. 
Many respected actuaries and other insur- 
experts reg irc d 


ible ce ntrovel 
may say 


the states began to 


idea 


insurance business as 


ideas are not 
some 


ance group life insurance 
as in the same class with yearly renewable 
term written on an_ individual 


basis, which in many instances had proved 


insurance 


to be unsound. These insurance experts did 
not feel that from the standpoint of the 
insurance carrier the group life 
could be written with safety even though at 
that time the amount of insurance on indi- 
viduals was rarely higher than $1,000 or $2,000 


The self-interest 
came from labor unions and fraternal benefit 


coveraRr¢ 


opposition on a basis 
societies and from other life insurance com- 
panies which did not 
what was regarded at an experi 
ment. The fraternal benefit societies feared 
the competition frm group life; and labor 


desire to indulge in 
the time as 


unions, whose strength then was a fraction 
of what it is today, regarded group life as 
opposed to their Today labor 
unions are a large factor in the promotion 


interests. 


of growth of including 


group life. 


group insurance, 


Many insurance agents writing individual 
policies, including industrial, felt that their 
business would suffer if group insurance 
were extended materially. Others believed, 
however, that group insurance would make 
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more conscious and there- 


level premium life 
lispensable to any 
sound 


In sp tf tl pI ion from the sev- 


eral soi , Which probably furnished some 


desirabl 


group 
I) re some 


experimental venture, 


veloped quite rapidly. 


obstac les, largely in 


legal 
of antidiscrimination statutes, 
been con as barring the 
writing of thi 


it 1913, 


amended so as 


s type Beginning 


abo several Statutes were 


not 


ubject to such 


construc 


to various 
I n element of 
introduced 


eld to torest: 


mmitte¢ 
tandard I 
adopted by 
d later enacted 
This 1917 
e foundation on 
of group | 


did the 


action 


if 
ite 


they 
ing con 


permitte d 


time 


Wine 
al typ 
yup life 


Some 


ange 
msurance to more 


+} 
oO tt 


ese ext nsions 


little ir 


considerable 


latively portance, but others 
importance. In the 
be placed group 1 
1 units. volunt 
like; in the latter cl 
up insurance 
V ¢ Of bor 
employees of em 
ry or members more labor 


unions, under policies issued through a trustee 


development and extension 
insurance during almost three 
1917 indicated that a 


1 1 
ne commissioners was dé sirable 


revision 


in ord r 
definition and standard 
experience and 
It also appeared de 

cautions 
public against 


table tv pe 


uance ot 


1 
ill considered and unsound 


' 
committee of the Na 
Insurance 


plans « verage \ 


tional tation of Com 


\issioners 
stu group life insurance problem for 


two rs, holding numerous hearings so 


that ; i range of thinking could be brought 


University of Miami Conference 


to bear on the problem 
report made by the Lite | 
commissioners in December, 1945, it was 
stated: “We must | W hat all who I ( 


any 


In the preliminary 
ommittee of the 


proper subject have a 
hearing.” It was also in this report 
that “We certainl | ot inf to prt 


group life insurance in a straitjacket as this 
will State 


public 


destroy one great advantage of 
will serve the 

This report was signed by me as 
chairman of the and I have neve 
} 


leviated from the principle expressed in the 


supervision and not 


interest.” 
commiuttec 


1 


1ner¢ should alw avs be root 


and deve lopme nt 


! une, 1946, at its 
the National 


adopte d the 


Portland, 
Insurance Com 


meeting in 
Association of 


missioners committee’s 


recolt 


mendations ot 


a new definition and standard 


and these 


provisions, 


] 


peen 


recommendations have 


adopted in substance through 


large number of 


recognized four pri 


( emplover group 
creditor groups and truste¢ 
litth 


types ot 


vas relatively 
first three 


is been 1 


contro 
] 


‘ l 
apou the 


n groups 
but there | 


considerable controversy 


issuance of group life insurance 


tvpe S Of SO called trustec wroups, 


ding coverage 


he ‘Taft-Hartley Act 


recogni 


ved and approved 


! 
( mia i 1 1 tio 


‘Why should there be 


itt 


formalized defi 
hould 
ry othe tal be conce rned if 


any 


of group lite msuranes 


ind wl 
tate supe rvis¢ 

the group plan is satisfactory to the assured 
The not 

but it is a problem which often con 
mind, a group must be 
which 


and to the carrier?” answer 1s 
simple, 
To my 

a reasonably stable 
in be predicated so that a 

stable calculated 

aintained policyholder 

be faced with olent uctuations in 

It would be of no benefit to the group 
ertificate holder if group lacked the 


lement of continuity and was subject to 


upon 
premium can be 


()therwise, 


his 
disintegration | g \ life in 


p which 
(;roup life 
a nonmedical 


bstandard medic: 


reset 

group 
extremely mart | 
1 : premium follows the 
loss expert very closely if the group is 
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of any considerable size. We, as supervisory 
officials, cannot permit group life insurance 
losses to be charged to class of 
policyholders. 


another 


Even the most violent critics of group life 
insurance today admit that the coverage 
from an underwriting standpoint is sound 
provided the group is one of the recognized 
classes. Year by year the mortality rate has 
improving, and this favorable mor- 
tality has been reflected in group life expe- 
rience. In the influenza epidemic of 1918, 
the mortality under group life insurance pol- 
icies was high just as it was under other 
types of policies. However, aside from this 
increased mortality during the influenza 
epidemic, group life insurance has not since 
been concerned with the high death rate. 
World War II death losses under group life 
insurance were not because the 
coverage generally terminated with termi 
nation of employment to enter the armed 
services, and converted like all 
policies then issued, contained war exclu- 
sions. The slack, of course, was taken up 
by national service life insurance which was 
written on an admittedly subsidized basis. 


been 


serious 


policies, 


Probably the worst experience with group 
life insurance from the standpoint of un- 
sound underwriting came as a result of 
the inclusion in these policies of so-called 
permanent total disability benefits. The 
practice was to provide for the face amount 
of insurance to be paid in the event the 
insured became totally and permanently dis 
abled before age 60. 
satisfactory with this type of disability cov- 


The experience was 


erage until the depression came along and 
then it was most unsatisfactory. A surpris 
ing number of employees who lost their jobs 
were able to establish to the satisfaction of 
courts and juries that they could never work 
again and the face amount of insurance was 
then payable to them. As a result of these 
abuses, the benefit was modified in 1932 by 
eliminating all payments during disability 
and confining the disability coverage to 
waiver of premium for a maximum period of 
one year. The disability benefit, 
usually called the “extended death benefit,” 
continues the insurance during 


total disability death or 


current 


coverage 
recognized until 
recovery. 

It was inevitable that group life insurance 
should develop rapidly because of its obvious 


advantages. The principal advantages are 


that everyone in the group, regardless of 
age or physical condition, may have the 
insurance and that the insurance is provided 
Most of the money paid in as 


at low cost. 
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premiums goes out during the year as claims. 
In addition, and this should not be over- 
looked, the persons eligible for the group 
life insurance often would not have adequate 
coverage if it were not offered to them on 
this basis. The fact remains that even though 
we have been educated to the advantages of 
life insurance, this is a type of coverage 
which must be sold by persuasion. 


There are also disadvantages to group 
life insurance. One is that 95 per cent or 
more of the coverage is on the term basis, 
where the premium merely covers the year- 
to-year with slight margins. 
Term insurance is as good as any other life 
insurance coverage in the event the insured 
dies while he is covered but, on the other 
hand, no equities are built up and when the 
employee gets old and retires he too often 
loses his coverage. It is quite true that the 
retired employee or any employee who ter 
minates his employment has the option of 
converting his coverage to a permanent type 
of life insurance regardless of his physical 
condition. However, this option i 
of no great practical value because the pre 
mium the retired employee must pay for his 
coverage is based on his attained age 
and although he may need some or all of 
the coverage, he cannot afford to buy it at 
the time. This is a material defect inherent 
in group term insurance and was one of the 
reasons for the action of the commissioners 
in 1946 in limiting the amount of such in- 
surance which could be issued on any one 
life to $20,000. However, this impermanence 
inherent in group term insurance is 
serious where there is continuity of em- 
ployment and continuance of coverage, es- 
pecially where the group term insurance is 
supplemented by a pension plan on retirement. 
And, of course, the employee does have his 
social security in addition. 


losses some 


often is 


new 


less 


Group permanent insurance is no complete 
answer to this particular problem because of 
its relatively high cost. Perhaps 3 per cent 
of the group life insurance business at this 
time is written on some permanent plan and 
the percentége 1 
crease greatly because of the cost element. 
The employers feel that they cannot set aside 
the large sums required. 


cannot be expected (o in- 


It is not practical to continue group term 
insurance after retirement in any consider- 
able amount because of the substantial cost 
which with increased age and in- 
creased probability of death We have made 
rapid medical 
recent years, but the fact remains that the 
death rate increases materially after, say, 


age 65. 


comes 


many strides in science in 
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In computing their federal income tax, 
employers may deduct the cost of the 
group insurance on employees’ lives. 


In the beginning and until fairly recently 
the bulk of group life insurance was written 
by perhaps a dozen companies, principally 
One of the criticisms 
was that the 
large through their 
various connections, had an insurmountable 
advantage in the writing of the large na- 
tional groups covering employees located in 
all of the states. In recent years, a great 
many more life insurance companies have 
entered the group life field, no doubt in 
growing importance of 


the large companies 
leveled at group insurance 


insurance companies, 


recognition of the 
group life insurance. When these new com- 
panies entered the group life field often they 
decided, then or later, that for competitive 
reasons they must also write group accident 
and health. 


The group life insurance business is a highly 
competitive field and this is particularly true 
involves any substantial 
There is the tendency in 


where the case 
number of lives 
these large 
a basis which leaves the insurer with very 
little after losses are paid. In these large 
group cases the competition is measured in 
fractions of 1 per cent. I might explain here 
that group life insurance, whether written 
by a stock or a mutual company, is funda- 
mentally a participating business. The mu- 
tual carrier gives rate reductions and dividends 
and the stock likewise gives rate 
reductions and dividends and also retroactive 
rate credits. Claim costs are relatively low 
and commissions to agents are and always 
have been on a graded which pays 
relatively little on the large risks. In this 
respect the group life insurance business is 
different from certain other lines where a 
flat rate of commission is paid to the agent 
regardless of the size of the risk. 


cases to write the business on 


carrier 


scale 


Very little of the competition in connection 
with group life insurance is on the basis of 
initial rate because the minimum rate for all 
companies doing business in New York is 
prescribed by law. However, after the first 
year, the competition comes in the matter of 
retention and, of course, there is always 
competition on, the basis of service. Group 
life insurance is quite often issued in con- 
junction with other types of group coverage, 
particularly group accident and sickness in- 
surance, including hospitalization. These 


University of Miami Conference 


other lines, unlike group life, have in recent 
been unprofitable and ofttimes the 
experience is pooled so that losses on group 
accident and sickness insurance may be 
offset by gains on group life insurance. There 
is some criticism of this pooling, and this 
matter in recent years has received con- 
siderable attention from insurance commis- 
sioners both at the national level and on a 
state-by-state basis. 


years 


At the present time there is considerable 
discussion of the limit of $20,000 on the 
life of any one individual under group life 
insurance. This limitation was adopted by 
the commissioners in 1946. Many of the 
states followed the recommendation of the 
commissioners in this respect; some, how- 
ever, imposing the limitation only where 
group term insurance was involved. Re- 
cently there has been considerable agitation 
for increasing or removing this limit. New 
York did remove its limit one year ago and 
this action was extremely important because 
so many national concerns are headquartered 
in New York and write their group contracts 
there. Within the past several months, groups 
representing various segments of the in- 
dustry, including the agents, have agreed on 
a legislative program which would permit 
the increase in the limit to $40,000 provided 
the amount of coverage between $20,000 and 
$40,000 did not exceed 1% times annual pay. 


There is no reason why $40,000 or even 
more of group life insurance cannot be writ- 
ten with safety on a single life provided the 
total amount of insurance in the group is 
large. There is, however, the objection, here- 
tofore discussed, that the individual should 
not place too much reliance on insurance 
which may be temporary; and there is a 
further point sometimes made that where 
the individual contributes towards the cost 
of his insurance the lower-paid and younger 
individuals may be helping to pay the cost 
of the insurance for the higher-paid execu 
tives. Usually, however, this added cost is 
borne by the employer. 


As more and more life insurance 
panies enter the group life field the oppo- 
sition to the writing of higher limits of 
This 
issue was a very live one in 1946, but now 
the agents generally that the 
$20,000 over-all limit on group life insur 
ance is not at this time realistic. They 
further recognize the practical point that a 
large concern ofttimes has the choice of 
writing the group life insurance policy in 


com 


group life insurance seems to lessen. 


recognize 


one of several states and the concern will 
select a state with no limit or with a high 
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limit if it does not desire to be bound by 


t 
tlie $20,000 restriction. 

One of the important advantages of group 
life insurance not heretofore referred to is 
that the contribution of the employer to- 
wards the cost of the coverage is not taxable 
as income to the insured employee. This 
rule was established 30 years ago when the 
group life insurance limits on individuals 
were relatively low, and from time to time 
then, representatives of the govern- 
ment have indicated that they thought the 
rule should be changed in some particulars. 
The rule was in fact changed some years 
ago to make part of the contribution towards 
group permanent insurance taxable, but the 
general rule as to group term insurance has 
remained the same. However, as the limits 
of insurance on individuals are increased 
from time to time, the agitation to limit the 
tax exemption feature may likewise be ex- 
pected to increase. 


nce 


Employers may deduct the cost of the 
group life insurance in computing their fed- 
cral income tax and this has been a factor, 
no doubt, in promoting the extension of 
group life coverage. More important, how- 
ever, is the fact that the group coverages, 
especially group life, tend to stabilize em- 
ployment and contribute to the peace of 
mind and sense of security of the employee. 
At first there was a tendency to overempha- 
ize this factor of security. Zealous salesmen 
did not always make clear the limitations 
inherent in term insurance, 

Group life insurance has certainly proved 
its worth and we may expect a material 


expansion of this type of coverage in the 
future. It is fortunate that we are operating 
under a system of state supervision so that 
these extensions of group life coverage can 
be tried out state by state. Where the 
extension proves successful the benefits can 
be made available generally, but if there is 
a failure, the persons affected are limited in 
number. This is a major advantage of 
state supervision. 

The vast blanket of protection which 
group life insurance affords the American 
working man comes not as a government 
handout but as an insurance benefit which 
is integrated with the American business 
structure. It is a source of some satisfaction 
to me, as one who has long been identified 
with state supervision of the insurance 
business, to note that the 
opment of group life 
achieved solely under 


successtul devel 
insurance has been 
state supervision. 


Functioning within the framework set by 
the NAIC, which twice made major pro- 
mulgations of model group life definitions 


and standard provisions, the insurance 


departments of the various states have 
guided this major branch of the 
business along sound lines while permitting 
that 
initiative and experimentation which is all 
essential. Had the insurance industry been 
subjected during these years to the more 
highly centralized and standardized regu- 
lation which is inherent in federal super- 
vision, it is difficult to see how such a 


result would have been possible [The End] 
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iefly on the 


role played by consumer credit in the evolu- 


tion of our domestic This is 


because all 


economy. 
necessary forms of credit in- 
surance are based on some phase of con- 
sumer credit 

Shortly after the Civil War, this nation 
entered a cycle in its growth, marked by a 
mass migration of farm workers to the cities 
and to employment in the various factories 
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every 
“urban drift” was a by-product 
of America’s swing from an agricultural to 


a manufacturing economy. 


Vhis 


Economic historians characterize this as 
a part of the beginining of mass production, 
and to distribute swiftly and efficiently this 
ever-growing mountain of manufactured 
goods there was created our system of mass 
distribution. It was inevitable that this new 
economy should require some method mak- 
ing it Wage earner of 
limited purchase 
goods and pay for them out of future earn- 


ings—thus installment or con- 


possible for the 


cash resources to these 


Was bor n 


sumer financing 


world has 
of living 
and no nation in 


history of the 
high 


this country 


No nation in the 


ever enjoyed the standard 
reached by 
the history of the world has ever used in 
to the extent 
on in its early 


widely 


stallment or consumer credit 


that we have. frowned 
credit 1s 


leading 


stages, consumer now 


recognized by our econonusts as a 
vital cornerstone to our national prosperity. 
One of our outstanding authorities sums 
this by stating that “Installment Credit and 
mass production are the twin pillars of 
American prosperity.” 

As the 


it became clearly 


pattern of consumer credit grew 
evident that the averag 
credit risk—he wants 


to pay his debts and will pay if able. But 


American is a good 


which no one cat 


vitiate ability 


. , 
there are three factors 


ToTrses¢ factors which can 


ay in one stroke These factors 


death, 


A simple, 


cre ditor 


injury and illness 


low-cost plan to protect both 
and needed and from 
this need grew our present consumer credit 


msurance coverages, 


ce bte ir Was 


Consumer credit insurance is a specialized 
field of know! 
lige and techniques so that insured credit 
plan literally “custom built” to 
furnish the exact protection needed by the 
creditor and debtor at the lowest possible 


cost to both 


insurance, requiring special 
e 


may be 


It was necessary to work out 
special policies which would include a full 
line of group and optional individual cov- 
erages on life, accident and health, written 
level- 


coverages 


on either a monthly reducing or a 


term b al to apply these 


either singly or in combination so that each 
blem was completely covered. 
‘owth of consumer 


e past ten 


{ years is 


fact that these prob 
to the enthusiastic 


credit men and the 


n solved 


Satist: both the 


University of Miami Conference 


Grand Staircase of the Congressional 


Library, Washington, D. C. 


credit From an estt- 


the close of 


insurance has earned its way 


seven billion dollars of out 
1952, and 
f continued growth augurs well for 
Credit insurance is the 
insurance in the world 
i ul c¢ t i ‘ we a 


users of this 


nation 


mated half billion in 


1945, credit 


to an amazing 


ling ( 


torce at 


stanc overage at the close of 
its rate ¢ 
new heights in 1953 

fastest qrowma form of 


today 


Cost Factors 


| have commented generally on the back- 
ground of wide- 
spread growth and popular acceptance by a 
public. At this point, it 
appropriate to analyze the 
such life coverage and to compare it with 
its opposite numbers in the regular life field 


credit insurunce and its 


value-conscious 


seems cost of 


} 


Because, relatively speaking, credit life in 


surance is for a limited amount of ote 


tion—and usually for a limited time and for 


purpose this ble 


anaeshe 
a pecil 


ce nipat { COoOVel 
regular life field must inevitably 
be industrial life insurance level 


term credit life coverage vary, depending on 


age in the 


Rate S fo 


policy provisions and underwriters, from 
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Industrial Life Insurance (Whole Life Paid Up at Age 75) for Policies 
Under $1,000, Premium Payable Weekly or Monthly 


Annual Cost 
$100 Insurance 


At Age 
20 $ 2.60 
25 2.99 
30 3.46 
35 .. ‘ 4.06 
40 4.90 
45 6.23 
50 7.22 
55 9.28 
60 11.32 
Credit life insurance, all 


ages, to age 60: 2.00 


$1 per annum per $100 in force, to $2 pet 
annum per $100 of coverage in force. Let 
us use the higher figure and compare it 
with the rates for a comparable industrial 
life coverage as quoted by one of this coun 
try’s major insurance companies. 


The maximum premium cost of any level 
term or full coverage credit life policy is 
$2 for each $100 of insurance for any 12 
month term of indebtedness. This charge 
is prorated for longer or shorter term poli 
cies, and please note that the same low rate 
applies for all ages up to 65 years of age 
There is no medical examination required in 
the substantial majority of 

The 
America’s largest life insurance companies, 
indicates the comparative cost of industrial 
life insurance and credit life insurance 


cases 


above table, using rates of one of 


While industrial life policies have som 
cash value, all credit life insurance 
do not 
after three years 


poli i¢ 


Such cash values are only available 
, and therefore, as a tempo 


rary insurance protection, the above com 


] 


parison of credit life premiums with industria 


life is appli able 

From the foregoing comparative figur: 
it is clearly evident that where installment 
debtors are offered the opportunity to pur 
chase life life 
rates, there is a substantial savings effected 
Other forms of credit insurance offer even 
greater 


insurance at low-cost credit 


savings in insurance cost, and thes« 
and 
users today 


savings are recognized enioved§ by 


many millions of credit 


Creditor and Debtor Advantages 


Any experienced credit executive knows 
that the four major causes of delinquency 


are unemployment, domestic or marital 
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Annual Cost Annual Cost 


$200 Insurance $300 Insurance 
$ 5.20 $ 7.90 
98 8.97 
6.92 10.38 
8.11 12.17 
9.80 14.70 
12.46 18.69 
14.43 21.65 
18.56 27.84 
23.63 34.95 


4.00 6.00 


and death. 
Modern investigative techniques can deter- 
mine the probabilities of unemployment or 
domestic discord, but only credit insurance 
can both the debtor if 
illness, accident or death removes the family 
Thus both are 
benefits where 
credit plans are 


breakups, illness or accident, 


protect creditor or 


breadwinner. assured of 


positive modern insured 


used 

Insured credit plans offer positive bene 
When the family 
ibled, he often 
leaves the family in temporary want. The 
necessity of paying an installment debt for 
the deceased at such a time serves to aggra- 
vate the family financial position at a time 
of great need Many the family’s 
credit is stopped because there is an un 
liquidated debt to be paid. Where such 
debt is discharged by credit insurance, the 


fits to the debtor’s family 


breadwinner dies or is dis: 


times 


family’s credit remains unimpaired, and in 
many such cases, the financial institution is 
enabled to additional cash credit 
to the family to tide them over 
the period of stress and readjustment. This 
is of particular value to consumer credit bor- 
rowers since in the f 
there is little or no estate avai 
vide for the debtor’s family. 


advance 
bereaved 


number ot cases 
lable 


greater 
to pro 


Another positive value of credit insurance 
is the protec tion it affords the debtor’s col 
lateral. Any collateral such as an automobil 
household household appliances 
and the like, which is subject to an unpaid 
installment balance (instead of being jeop 
ardized or sold at a sacrifice), 
released when the debtor enjoys the protec 
tion of credit Thus, the debtor’s 
family, instead of forfeiting these 
sions, continues to enjoy their us¢ 


furniture, 


is immediately) 


insurance 
posses 


with all 
debt discharged through low-cost credit in- 
surance 
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Criticisms of Credit Insurance 


From time to time, certain life insurance 
agents have been critical of some credit life 
companies who have by-passed the agency 
system and sold directly to various financial 
institutions. This is quite a natural reaction, 
until the facts are clearly understood. No 
insurance agent can profitably handle insur 
ance policies where the average amount of 
coverage is under $300, as the commissions 
which they may receive are wholly insuffi 
cient for the time spent in solicitation and 
premium collection. Insurance agencies have 
a certain fixed cost for every policy written 
and this cost is far in excess of the commis 
sion that could possibly be earned on the 
average credit life policy. Therefore, the only 
practical way in which credit life and disabilit 
insurance can be sold to installment debtors ts 
through the clerical staff of the financial insti 
tution at the time the credit transaction is being 
handled. By handling the insurance simulta 
neously with the credit transaction, definite 
cost savings result which directly benefit the 
credit using public. No other plan has ever 
been successfully devised that functions so 
smoothly and efficiently in the public in 
terest. Some years ago, the New York leg- 
islature passed an act permitting savings 
banks to issue life insurance policies becauss 
their direct contact with depositors permit 
ted the sale of life insurance at the lowest 
possible rate. This example of affording low 
cost life insurance to savings bank depositors 
may well serve as an example for insured 
credit plans. 


imll no 


Let me stress at this point that I 
suggesting the elimination or the b 


I believe firmly that 
all phases of insurance should and must be 


of the agency system 


sold and serviced by a trained and qualified 
agent. What I recommend is that the agent 
handle the and installation of the 
insured credit plan with the financial institi 


sale to 


tion, and that there be a system of limited 
licenses granted in each state whereby an 
employee of the financial institution may 
handle the individual credit life sales in con- 
junction with each credit transaction. This 
plan offers the financial institution the full 
benefit of the experienced and specialized 
knowledge of the agent in selecting 
that is 


ustomers, but at the same time, permits the in 


a plan 


exactly suited to the needs of it 
dividual policies to be serviced by internal 
employees who are duly trained to know 
the creditor’s best interests. 


and protect 


\nother point that should be of significance 
to the regular life agent is the positive value 
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that insured credit plans have in teaching a 
large segment of the general public to be 
insurance conscious. I know of no plan that 
will do more to literally open the door to 
future insurance sales for the alert insurance 
agent than the widespread acceptance of 
credit life and disability insurance plans. 


It should be clearly understood that all 
insured credit plans should be offered to the 
credit-using public on a strictly optional 
basis and at no time be made compulsory 
This has been the practice of many ethical 
institutions for some years, and the results 
have been exceptionally gratifying. Their 
customer relations have benefited because of 
the freedom of choice offered and at the 
same time eight or more of every ten cus- 
tomers who have been offered the benefits 
of insured credit plans have eagerly availed 
themselves of this protection. This customer 
preference has been authentically established 
by a series of surveys conducted in various 
states by independent market survey com 
panies, and the last such survey indicated 
that 95 per cent of credit users had a pos 
itive preference for and were glad to pay 
the slight extra cost of credit life insurance 


Regulatory Aspects 


here has been a growing movement 
within the National Association of Insurance 
Commissioners to formulate a set of model 
rules and 


individual 


regulations for guidance of the 


states in determining their reg- 


ulatory program. I heartily concur in such 
a movement as being in the common interest 
of the institution and 
tl st at this 


he insurance company, but I sugec 
time that full consideration should be given 


public, the financial 


to the wide variance of state laws govern 


ing interest rates, finance acts and consu- 


mer credit laws 
J his 1s 


credit and 


controversial 


a phase of consumer! 
that is highly 
and space does not permit a full explanation 
ot the pros and cons, »ut 
mend the 


formula which can provide the 


] : wreat 
credit insurance 


I strongly recom 


consideration of a very simple 


basis for a 
; ; 
fair, workable program and guarantee equity 


Specifically, in those states having 


» all 
‘ ll San — ¢ > 
nall loan or per-cent-per month re gulatory 


icts, I recommend 


regulations as adopted 
by the Florida Insurance Department, and 
in those states which have not adopted such 
consumer-finance acts, I strongly urge credit 
life and disability insurance regulations pat- 
terned after those which are presently in 
orce in North Carolina. Each of these 
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n more 
tor thar 

out th: is ac 1 economical, timely and 

f credi ( sory protection that is bringing 

firmly , an ‘ of mind to many millions 


Insurance t al of our | I ricans today [The End} 


Medico-Legal Problems 
in Disability Evaluation 


By FRANKLIN JAY EVANS, M.D. 


of accidental injuries. Laws regulating social 
responsibilities have provided medical aid 


for the injured \y ! Insurance which 
{f 


an attorney and lecturer, 
Law, University of Mian 


Ore 


FTER ACCEPTING an invitation to 
A appear before this conference, there was 
some doubt in my mind as to my posit 
on a program devoted entirely to le 


rt} 


ch he 
s believe 


fli 1i¢ 


iT 
} 
ie jattet 


admit 


equences 
A 


’ t living or herent we 
implies a transformation of body st: ure . 


a depreciation of 


the functions of estal 


mplishments, resulting 


deformity or malfor them Ty ve 1 '\ ma Injur 
: | rronew growth. Suc! reater OF ss ity, it ‘ to assume 
a disability mav be t porar I! ressiv < au a ( 1 hip between then 
o permanent partial t preseiit I an ( mnie thes« 
> | 
accident 
he subject of d | | ] } 


snips becom 
greater point 
1 


against 


broadened its conscience toward 
welfare Modern inventions and another been 


activity have greatly increased the en dt uma ii t 
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is true that 
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trauma may | ‘ ause or an 


npor- 


in certain disease 


cases it 1s pure coimmnci- 


manifestations of dis 
j ‘ 


and it 1s this group ot 


cases that turnishes the basis for so many 


heated medico-legal 


Frequently, it is 


amination following injuries 


1 ] ] 
that reveals tor thie Injured 


persons, latent diseases 


duration—of which they 
When told of the latent 
patients often jump to the 
the malady then discovered 
result ot the accident and must 

injury. The coincidental occurrence of acute 


diseases and totally unrelate juries and 


violent efforts is quite comn Some ex 
amples of this are perforaty peptic 
| rombosis 


Many 


diseases may occur 


ulcer, coronary tl 


aneurysm and others 


episode s associated with 


at any the tl eight 


hour 


time, in any one o 


periods into which the day may b 


divided If one of these suddet illnesses 


tart during one oi the eight 
not at work, it would be con 
a spontancous occurrence, a part 
urred during the 


period, then it is telt it 
1 


is the particular 


ase; but, it it oct 
hour work 
done that 


work being 


caused it. 


Wher 


suftering 


in injured person happens to be 
then 


an important question arises as to the de 


from a pre-existing disease, 


to which the accident may have ag 
In personal accident 
relative 


ance claims, the importance 


he injury and the disease in producing the 
leath, 


since most 


man’s disability, impairment or 


otten 


is the vital question, insurance 


damage of 


contracts limit the compensabl 
results from 


other 


tajured persons to that which 


accident alone, exclusive of all 


one yardstick measuring 


deciced 


common iaw courts, 


all disability. Each claim must be 


t 


on its own merits. In 
| al of damages for existing physi 


cal disability is passed to the jury which 


is guided by exhibits of physical distress 
vocational handicaps, emotional 


Under Workmen’s | 


the damages must b« 


and the like 
sation assessed 
according to their importance in industria 
earning capacity, and calculations must be 
and scientific to 


accurate equitable and 


fair to both the employee and the employer 
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The 
principle of the compensation law is that the 
amount awarded is determined more or less 


or his nsurance cCar;©rier, controlling 


by the amount of loss sustained. 


Medi al 


industt 


age of 
new re 
The law 
physician as the 
person qualified to determine the ex- 
tent of personal injury. It is on the phy- 
sician’s estimate of physical handicap that 
the legal authorities and award 
While some 


evaluation ot 


practice in the 
added 
physician. 


present 
alization has many 
sp nsibilities for the 
recognizes the licensed 


only 


judge 
monetary sums to the victim. 
standardization of medical 
desirable, none has bee 
yet. But the 
vocational 
and 
employment. 


lisability is most 


devised as factors covered 


cosmetic loss, 
adverse influence in 

These should be 
through careful history taking, 
gh physical examination 
work-up, determi 
the final state of permanent disa 


lk SS, 


should be 
earning capacity 
securing 

arrived at 
including 
and laboratory 
ermination of the anatomic alter- 
id their effect on 


action on the 


the physiologic 
parts affected, readjustment 
possibilities and measurement of the per 


centage of loss of function as it pertains 


to working capacity 


this 
I propose to discuss several disability pat 


For the remainder of presentation, 
terns and attempt to formulate some rules 
them. It would be fool 


and presumptuous of me to present 


of evaluation tor 
hardy 
this material in a dogmatic fashion, since I 
that the 
disability evaluation 1s a great one 


hod of standardization has ever been 


have already implied 


problem of 
and that 
no met 
irrived at 


Rather, permit me to 


iIny views in a general way, the 


present 
form ot 
where so 


| exist 


argument, in a field of medicine 


much dispute and controversy st! 


Back Injuries 


lo turn to one t frequent 
bilities in ig e and compensation 
| it the back, the structure in the 


includes the vertebral 


human being whicl 


column of bones with its lumbosacral and 


joints, the spinal cord and its 
! 


aiscs 


back 


trom 


sacroiliac 


} 1 ’ ry he ? 
peripheral i¢ Ves thie mtery 


 % ' { 
and iesse!r ructures 


have been alleged to have occurred 


the most trivial accidents all the way up to 


There 


miuries 


major 
where 


catastrophi is no problem 


severe such as vertebral 


fractures with cord compression, disloca 


tions with cord injuries, or herniated inter- 


399 





vertebral discs with neurological signs are 
involved, The real medicine 
and insurance work are the cases with great 
complaints and claims of marked disability 


headaches in 


with few or no positive physical findings. 
Recently, I had occasion to examine a young 
lady who claimed injury to her back when 
she slipped on a wet floor at 
back. After year of in 
to the alleged injury, she still 
Careful ex- 
amination and X-rays by several physicians 


work and 


twisted her one 
activity due 


complained of great disability. 


tailed to reveal any significant positive find- 
instance, an accident oc- 
struck 


another 
curred in which one car 


ings. In 
another as 
it was backing out of a parking area. Prop- 
The driver of the 
damaged car came out to inspect the damage 
and to have a few verbal 
exchanges with the other side. It was not 
until some time later that her back began 
to hurt. Thereafter, 
steadily until she was an admitted “nervous 
wreck” a year later 
failed to substantiate her exaggerated symp 
In still another case, a woman tripped 
as she was going down a flight of steps and 
sat down hard on the steps. Thereafter, she 
complained of severe pain at the base of 
her spine and in the buttocks. X-ray ex 
amination revealed a fractured coccyx. This 
was removed surgically and for all intents 
and purposes should have cured the condi- 
tion. Yet, three months after the operation, 
the claimant still complained of severe 
symptoms at the base of her spine which 
she alleged disabled her. 


erty damage was slight 


done to her cart 


symptoms increased 


Medical examinations 


toms. 


How does one evaluate disability in back 
injuries of this type? Of all the injuries to 
the body, possibly back and spinal injuries 
are the most confusing and most compli- 
cated. Due to the flexibility of the vertebral 
column, the great strain to which it is put 
during daily activity, and the frequency of 
physiologic variations, the majority of in- 
back are where the 
diagnosis is uncertain and the determination 
of pathology indefinite. Such injuries pro- 
duce a great deal of difficulty in respect to 
proper classification, to treatment and to 
permanent disability. Therefore, it is im- 
portant to weigh carefully every detail of 
history and symptoms. To classify symp- 
toms relative to the back, as an outcome of 


juries to the those 


injury, these four points should be observed: 


(1) There must have been some accident 
or trauma occurring suddenly in a manner 
which would produce a definite strain or 
other injury. 
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(2) Such an accident should lead to im- 


mediate or almost immediate interruption 


of work. 


(3) A thorough examination of the back 
should reveal some objective signs or demon- 
strable functional disturbance. 


(4) This disturbance should bear a dis- 
tinct logical and _ biological 


the accident as it is reported. 


connection to 


Relationship of Cancer to Trauma 


Turning now to another subject, the re 
lationship of cancer to trauma, we come 


pon 
the subject of 
that 
a result of external injury to those tissues 
back to The 
for this There are 
many instances when patients who develop 


a medico-legal problem which has been 
The idea 
tumors grow in the body tissues as 


much discussion. 


dates reasons 


Hippocrates. 
assumption are clear. 
cancer happen to remember having received 
a blow or having bumped into something. 
Naturally enough, the patient and the lay- 
man link the trauma to the tumor, in the 
sense of cause and effect. The psychic shock 
that a patient suffers when he 
aware of a tumor somewhere in his body is 
obviously very severe. Thus, unconsciously 
he looks for an explanation as to the rea 
son he has to be the victim of cancer, and then 
he remembers a blow, a scratch or an in- 
jury. 
severe than is bound to occur in everyday 


becomes 


Such a trauma is sometimes no more 


life, and only sometimes is it outstandingly 
severe. The pitfall is in linking two events 
in causal relations rather than the time re- 
lation. From the medical viewpoint, the 
assumption of a single trauma causing a 
tumor is entirely unjustifiable, provided that 
the trauma does not set up a continuous or 
prolonged chemical or physical irritation 
within the body. Experimentally, a single 
trauma has never caused a tumor growth. 
Likewise, trauma plays no role in the locali- 
zations of metastatic or secondary tumor 
growths. There are legal opinions at hand 
in which the time factor or some other of 
the several possible factors may be the 
chief element in deciding the case. It is 
common experience in medicine that inci- 
dental injury occurs in a high percentage 
of tumor patients, often long after the be- 
ginning of the tumor. Frequently the trauma 
brings to light a hidden and symptom-free 
tumor growth. 


Some brief figures to show the numerical 
relationship between injury and tumor growths 
are revealing. In the United States, up to 
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the age of 40, the annual cancer deaths re- 
ported are relatively few, about 11,000, as 
compared to the total cancer deaths of all 
ages—over 165,000. Now the accidental 
injury rate is quite high, over 9,000,000 dis- 
abling industrial injuries being reported in 
1941. These did not include many injuries 
occurring away from work. Thus, many 
millions of accidents occur among the younger, 
physically active group in which relatively 
few cancer cases occur, 

In World War I, total hospital casualties 
from external trauma numbered 523,158. 
Millions of minor accidents not requiring 
hospitalization are not included. The total 
cancer incidence was 576. 


It would appear evident that very little 
cancer is found in the younger age group in 
which most accidental injuries occur and 
much more cancer in the older age groups 
where injuries are fewer. 

Yet, despite this evidence, lawyers and 
courts continue to hold for who 
develop cancer following trauma. What is 
the difference in the thinking between the 
two professions on this important question ? 
One principle of the law is that the law 
There 
must be some cause for the happening otf 
Whether the cause of the cancer 
is known or unknown is not material to the 
courts. The courts look to the evidence, and 
if it irresistibly points to the injury as the 
cancer, it will be held 
cause to allow recovery. The medical pro- 
says that inasmuch as we don’t 
know the cause of cancer, how can we say 


people 


does not believe in coincidences. 


an event. 
cause ot sufficient 
tession 
hat cancer may be produced or aggravated 


yy injury? The legal profession says how 
can a doctor take the stand or say definitely 


¢ 
{ 
' 
! 


that cancer cannot be caused by trauma 
when he admits that little 
known as to the origin of The 
courts look to the causal relationship based 
upon the evidence and the circumstances 
involved, notwithstanding the uncertainty of 
medical knowledge on the subject. In a 
Virginia Supreme Court decision, Winchester 
Milling Corporation v, Senctndiver, 138 S. FE 
479 (1927), the court stated, “Courts have 
in general found no difficulty in applying 
ordinary rules of evidence, and in drawing 
conclusions of cause and effect from estab- 
lished facts. This, we do not doubt, courts 
will continue to do with a full sense of 
justification and without apology until the 
cause of cancer is definitely and scientifi- 
cally established.” In a recent 
viewed by the Georgia Court of 
Atlantic Line Railroad 


there is very 


cancer? 


case fre- 
\ppeal S. 


Coast Compan y v 
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Brown, 62 S. E. (2d) 736 (1950), the court 
held that the jury was authorized to find that 
the injury received by the deceased to his leg 
as the train rounded a curve, tended to and 
did greatly aggravate the diseased condition 
of his leg (cancer developing in the knee 
subjected to trauma) and did so to such 
an extent as to have been instrumental in 
subsequently hastening if not causing his 
death. 

And so the controversy continues. The 
doctor’s feeling is that lawyers seem to have 
little interest in the mechanisms by which 
a cause produces an effect. They appear 
to accept too readily the view that if two 
events follow each other in close sequence 
with some degree of frequency, one of the 
events is the cause of the other. The evi- 
dence offered for the proof of such a claim 
consists of personal opinions and statements 
of witnesses who have personal knowledge 
of the sequence of two such events. In- 
sufficient weight is given to the fact that 
totally unrelated may occur 
in sequence as a result of pure chance. In 
closing this phase of my presentation, I 
would like to quote from an_ editorial 
which appeared in the Journal of the Ameri- 
can Medical Association in 1944: “In spite 
of the humanitarian of the declara- 
tion that a accidental injury can 
cause cancer, justice has not been done and 
the public is receiving a wrong impression 
Undoubt- 
edly awards such as the ones mentioned 
were based on medical testimony, but such 
testimony simply 
conclusive. Decisions that single 
injuries have caused cancer or can cause 
cancer should be appealed to tribunals which 
will give the problems involved adequate 
competent attention in the light of present 
knowledge o 


two events 


intent 
single 


in regard to the cause of cancer. 


cannot be regarded as 


accidental 


Coronary Thrombosis 


A third type of claim which leads to 
medico-legal controversy is that relating to 
The 
former, I’m sure you ail know, is commonly 
defined as hardening of the arteries, and is 
directly or indirectly responsible for the 
death of the majority of men past middle 
age. The most common results of arterio- 


arteriosc'erosis or coronary thrombosis 


sclerosis are weakening of the blood vessels 
involved, saccular dilatation of the larger 
(known as 
rupture of the vessel due to weakening but, 
most of all, narrowing of the blood vessel 
lumen with damage to the organs or tissues 
supplied by that blood vessel due to lessen- 


arteries aneurysm), sometimes 
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ing of blood supply to those organs or tis 
sues. The end result is that the 
thus deprived of blood become shrivelled, 
finally die and are replaced by useless scar 
tissue. This is what 
thrombosis o1 


tissues 


occurs ma 
With 

one of the coronary arteries or their branches, 
a portion of heart muscle dies and is re- 
Should 
a large branch, death 
may ensue immediately 
tion is that a coronary occlusion never oc 
curs in a healthy person as the direct result 
of trauma, That precipitate 
coronary occlusion in coronary 


coronary 


occlusion closure of 


placed by useless, weaker scar tissue 
the occlusion be of 
The basic proposi- 


trauma may 
with 
arteries already diseased or with general 
arteriosclerosis, is possible; but this must 
be a rare sequence, since the great majority 
occlusion 


one 


ot cases of coronary occur m 
persons while at rest and often while asleep. 
The very few cases in which occlusion de- 
veloped immediately or within two weeks 
following trauma may have been coinci- 
dences, although it is possible that at the 
time of the 
since infected or very sclerotic, was on the 
point of and this the trauma 
interesting forensic 


accident one of the arteries, 
occluding, 
precipitated. 
problems have presented themselves in which 
much hinged on the diagnosis of coronary 
occlusion, 


Several 


man lost control of his 
car and off the road into a 
Apparently he met instant death and, when 
removed from his wrecked car, was noted 
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In one case, a 


drove it tree. 


to have a severe head injury, among other 
injuries. It assumed that the acci- 
dent and head injuries caused the death 
and the widow claimed double indemnity 
on a life insurance policy on the ground that 
this was an accidental death. The insurance 
company would have gone along with the 
claim were it not for the pathological report 
following a postmortem examination. The 
latter showed clearly that the deceased had 
suffered a recent coronary and 
that death had occurred before the car left 
the road. The face value of the policy only 
was paid. 


was 


occlusion 


Recently, in Dade County, Florida, a 
man from a homicide charge 
on the basis of the finding of a coronary 
postmortem examination. It 
appeared that the accused was driving a car 


was saved 


occlusion on 


recklessly and caused another car to jump 
the road and throw its driver into a canal 
alongside the road. When rescued, the man 
was dead, and it was a question whether he 
had died of drowning or other injury as 
a result of another man’s gross negligence. 
On routine postmortem examination, it was 
found the man had suffered a 
thrombosis, there was no water in his lungs, 
other findings, it was 
concluded he died of natural causes before 
being thrown into the canal. 
in Cancer, one may not assume a cause and 
effect relationship between trauma and coro- 
There must have been the predis- 
factor of sclerotic and the 
thrombosis must have occurred within two 
weeks after the trauma to consider the 
trauma as having any bearing on the throm- 
bosis. 


coronary 


and together with 


Here, too, as 


naries, 


posing vessels 


Many more instances of medico-legal prob- 
lerns in disability evaluation come to mind, 
all too numerous to elaborate upon in this 


presentation. Suffice it to mention just a 
few of these: the role of trauma in rupture 
of aneurysms, the question of the amount 
of callus formation in the healing of frac- 
tures as a measure of healing, the importance 
of a blow or strain in the rupture of a peptic 
ulcer, the cuestion of lifting or straining in 
the formation of herniae, the role of trauma 
in the formation of emboli, the role of coal 
dust, dust other dusts in the 
development of silicosis, and the like. 


silica and 


From the foregoing remarks, you see that 
I have not helped you to solve the problems, 
but merely indicated the difficulties en- 
countered in solving the problems in disa- 
bility evaluation. It is a game which keeps 
lawyers, doctors and insurance companies 
on their toes. If you take away with you 
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the one thought that there is no yardstick 
by which to measure disability evaluation, 
that each case is a problem unto itself, to 


be weighed and judged according to its own 
facts and circumstances, then I think you 
have gotten the point. [The End] 





Florida’s Administrative Agencies 


By J. VELMA KEEN 


Mr. Keen is a member of the law firm 
of Keen, O’ Kelley er Spitz, Tallahassee 


Efe article will, because of the limita- 
tion of space, be confined to appearances 
before and procedures of some of the most 
important state administrative agencies and 
judicial review of their orders. 


Examples of Constitutional 
Cabinet Boards 


The Board of Commissioners of State In- 
stitutions. Composed of the governor and 
all members of the cabinet (Section 17, 
Article IV of the Florida Constitution), 
this board has supervision over all matters 
connected with the control of the operation 
of the following: Florida State Hospital for 
the Insane at Chattahoochee; the Industrial 
School for Boys at Marianna; the Prison 
Farm at Raiford (subject to supervision by 
the Commissioner of Agriculture); Apala- 
chee Institution at Chattahoochee; and two 
Correctional Institutions for Girls at Ocala. 
This board buys millions of dollars’ worth of 
supplies annually, and it buys and sells lands 
of and for the institutions under its control. 
The superintendents, wardens and other 
managers of the institutions are selected 
by the board. Lawyers seldom appear be- 
fore the board, but when they do appear 
they find the procedure informal with full 
opportunity to be heard. The decisions of 
the board may be reviewed by the courts 
in injunction, mandamus and certiorari pro- 
ceedings. 

The Pardon Board. Composed of the 
governor, secretary of state, comptroller, 
attornev general and commissioner of agri- 
culture, this board has authority to remit 
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fines, commute punishments and grant par- 
dons, except in cases of treason and im- 
peachment (Section 12, Article IV, of the 
Florida Constitution). Sections 940.02-940.03, 
Florida Statutes, require that notice be 
posted or published in the community where 
the crime was committed before application 
for a pardon can be filed; and when filed, 
it must be accompanied by a copy of the 
indictment or information, a statement of 
facts testified to at the trial, and proof 
that notice of intention to apply for a 
pardon has been published or posted, to- 
gether with such additional papers or infor- 
mation as will show a valid reason for the 
relief sought. The hearings are informal 
and full opportunity to be heard is afforded 
the family, friends and attorneys of the peti- 
tioner. The decision of the board in the 
exercise of its lawful discretion is final and 
not subject to review by the courts. The 
courts have construed the powers of the 
board and the rights of persons under deci- 
sions of the board. These cases have usually 
reached the state supreme court by appeal 
of original judgment of conviction and by 
habeas corpus. (Roberson v. State, 137 Fla. 
526, 188 So. 127; Ex Parte Alvarez, 50 Fla. 24, 
39 So. 481; Stone v. Burch, 114 Fla. 460, 154 
So. 128.) 


At one time many lawyers and laymen 
appeared regularly before the Pardon Board, 
and some found the practice very profitable. 
Progress in the treatment of prisoners by 
the state culminated in the creation of the 
Parole Commission (Section 32, Article 
XVI). The establishment of the Parole 
Commission has resulted in the loss by 
lawyers and laymen of almost all pardon 
business. True, the Pardon Board still 
functions, but only in a limited field. No 
provision is made for lawyers or laymen 
appearing before the Parole Commission; 
in fact, their appearance is discouraged, and 
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The author, J. Velma Keen, appeared 

before the Miami conference under 

the sponsorship of the Legal Insti- 

tutes Committee of the Florida Bar. 
+ 


a person seeking a parole does his case no 
good by employing a lawyer or layman. 
The State Board of Administration. For- 
merly a statutory board (Section 16, Article 
IX of the Florida Constitution), this board 
is nOW a constitutional board and is com- 
posed of the governor, the state treasurer 
and the state comptroller. It administers 
part of the gasoline tax and the payment 
and refunding of county road and road and 
bridge district bonds. This is one of the 
most important of the state boards, and it 
handles tremendous sums of public money. 
No procedure for practice before the board 
is prescribed, and all transactions are informal. 


The discretion of the board cannot be 
controlled by the courts, but the courts will, 
in a mandamus proceeding, require the 
board to perform its clear, legal duty, and 
by injunction the courts will determine 
whether the board is performing some act 
or is about to perform some act in deroga 
tion of its lawful power. Common law 
certiorari may be used in an appropriate 
case. (State ex rel. Hester v. State Board 
of Administration, 156 Fla. 445, 23 So. (2d) 
521; State v. State Board of Administration 
157 Fla. 360, 25 So. (2d) 880.) 


The State Board of Education. This 
board, a body corporate, was created by) 
Section 3 of Article XII of the state con 
stitution. It is composed of the governor, 
secretary of state, attorney general, state 
treasurer and state superintendent of public 
instruction. Under this section, the board 
has the power to: 

(a) Remove any subordinate school officer, 
such as a trustee of a special tax school dis 
trict, for cause. (State ex rel. Landis v 
Blake, 110 Fla. 178, 148 So. 566.) 

(b) Manage and invest state school funds. 

(c) Supervise institutions of higher learning. 

The State Board of Control has the imme- 
diate our uni- 
versities and Board of 
Control is under the general supervision of 
the State Board of Education. (State ex rel 
Moodie v. Bryan, 50 Fla. 293, 39 So. 929.) 

Section 18 of Article XII of the state con 
stitution, adopted at the general election ot 
1952 and known as the Capital Outlay and 
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responsibility of operating 


colleges, but the 


Debt Service Amendment, has for its pur- 
pose the creation of a tax fund, from the 
sale of automobile tags, over a period of 30 
years, against which the counties of the state 
can issue bonds to obtain money for the 
construction of school buildings. The state 
will and sell the bonds and 
handle all money and arrangements for the 
payment of the bonds. It is estimated that 
more than $100 million in bonds will be 
issued and sold within a few years. 

This and 
lands. In the original grants of lands to 
the state by the federal government every 
sixteenth school lands. The 
board sells this land under the same proce- 
dure as that followed by the Trustees of 
the Internal Improvement Fund in the sale 
of its lands. 


board issue 


board also sells leases school 


section was 


The method of practice before the State 
Board of Education is not prescribed by 
statute. In the past, laymen and lawyers 
have been accorded full opportunity to be 
heard. No method of appeal from the 
orders of the board is provided by the 
constitution or statutes, and there is no 
case on the subject. It is generally agreed 
that the courts have the power in a com- 
mon law certiorari proceeding to review the 
order of such board, at least to the extent 
of determining whether or not the board 
has complied with the essential require- 
ments of law, such as the opportunity of 
accused subordinate school officers to be 
heard 

There will probably be some litigation 
under Section 18 of Article XII in connec- 
tion with the issuance, sale and payment 
of the capital outlay and debt service bonds. 
Under this provision, the board is made 
a body corporate. The orders or lack of 
orders of the board may reach the courts 
through mandamus, injunction or common 
law certiorari, depending on the nature of 
the right involved. 


Examples of Statutory Boards 


Trustees 
Fund of the State of Florida. 
(Chapter 253, Florida Statutes) is one of 


of the Internal Improvement 
This board 


our oldest and most important. It handles 
the sale, and management of lands 
held by the state, except lands vested in 
other state Among the 
of lands under the jurisdiction of this board 
following: and overflow 
lands; sovereignty lands; tidal lands; lands 
covered by shallow waters of the ocean, 
gulf or bays; all land owned by the state 
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lease 
agencies. classes 


are the swamp 





covered by fresh water; and so-called Mur- 
phy Lands (Section 192.38, Florida Stat- 
utes). Many of the members of the bar and 
some laymen have dealings with this board. 
Thousands of acres of bay bottoms in 
siscayne Bay have been purchased from 
the board by lawyers and laymen for their 
clients. The board has some unpublished 
rules that must be followed with reference 
to the sale of certain classes of land. The 
procedure is informal. The board seeks to 
and does obtain the top dollar from all sales, 
but the equitable rights of adjacent land- 
owners are generally recognized and fair 
opportunity given for their protection. 


In the sale of all land, except so-called 
Murphy Lands, the usual procedure is for 
the attorney or other person representing the 
purchaser to write a letter to the board 
making an offer for certain described prop- 
erty. The offer is accepted or a counteroffer 
is made. If the land sought is under water 
and riparian rights are involved and the 
applicant is the upland owner, and if the 
price and terms are agreed upon, the board 
will advertise the land for objections only. 
On the day specified, the board will 
hear objections only and will not consider 
competitive bids. Objections will not be 
considered unless the objector will suffer 
unjustly by reason of the sale. If the ap- 
plicant is not the upland owner, the board 
will give the upland owner an opportunity 
to purchase it at the price offered. If the 
land is not riparian land, and if the board 
receives a reasonable offer, it will authorize 
the land to be advertised for competitive 
bidding and sale will be made to the highest 
bidder. Leases for grazing, farming and 
other uses, except drilling for oil, are handled 
in the same manner. A list of all available 
land for sale may be obtained by writing 
to the trustees. 


land for oil, 
2 ; 


The board also leases state 
gas and minerals 
253.61, Florida Statutes). The settling of 
the terms of an oil lease on large tracts 
patience and 
knowledge of the 
Here a written application is 
required, and upon advertising, sealed com- 
petitive bids Several 
million acres of state land are now under 


oi 
(Sections 253.51 


other 


land requires both 


well as 


of state 
skill, as 


oil business. 


some 


may be received. 


such leases. 


The Murphy also 
sold by this board. The volume of detail in 
the sale procedure makes it impractical to 
relate it here. This has been an important 
field for many lawyers, but due to the fact 


so-called Lands are 
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that most of the choice land has been sold, 
there is not much demand for legal services 
in connection with the purchase of these 
lands. If your client wishes to buy some 
of this land, write to the Trustees of the 
Internal Improvement Fund at Tallahassee 
for a set of the rules. 


The statutes do not prescribe procedure 
for appeals, but the rights of persons deal- 
ing with the board can be protected by 
such court proceedings as mandamus, com- 
mon law certiorari and injunction, (Pem- 
broke v. Peninsula Terminal Company, 108 
Fla. 46, 146 So. 249; Cone v. King, 143 Fla. 
323, 196 So. 697.) 


The Florida Securities Commission. The 
comptroller, the treasurer and the attorney 
general make up the personnel of this 
important commission-——one of the few com- 
missions of which the governor is not a 
member or to which he does not appoint 
a member. 


This commission administers Chapter 517, 
Florida Statutes, known as the “Sale of 
Securities” or “Florida Blue Sky” Law. 
The purpose of the law is to supervise the 
type and character of securities offered for 
sale to the public in Florida and the method 
of sale. 


Anyone interested can present matters to 
the commission. The procedure before it is 
informal and consists mostly of furnishing 
information by way of elaborate applica- 
tions, to which must be attached numerous 
exhibits. Most of the work is done by 
the commission’s staff. Every effort must 
be made to satisfy the staff and obtain its 
favorable recommendation to the commis- 
Hearings may be had before the 
commission, and these are usually informal. 
To the lawyer or layman who undertakes 
to qualify his first stock issues with the 
commission, I advise courage, patience and 
a fair working knowledge of good business 
principles, including accounting. 


sion. 


This commission (Section 517.24, Florida 
Statutes) offers one of the few exceptions 
to the general rule that there is no statutory 
provision for appeal from the final orders 
of state boards and commissions. Appeals 
must be taken to the Circuit Court of Leon 
County, Florida, in Chancery. Twenty days 
are allowed from the date of the final order 
for filing with the commission a notice of 
appeal which must state the grounds of 
the appeal. A bond of not less than $1,000 
is required. The transcript must be pre- 
pared by the commission and filed with the 
clerk of the circuit court within 30 days. 
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A copy of the notice of appeal is filed with 
the court and stands as appellant’s com- 
plaint. The case is then docketed and tried 
de novo. An appeal from the judgment of 
the circuit court to the Supreme Court of 
Florida is taken as appeals are taken in 
civil actions. The remedies of mandamus 
and injunction are also available in appro- 
priate cases. (State ex rel. Municipal Bond 
and Investment Company v. Knott, 114 Fla. 
120, 154 So. 143; Ryan v. State, by Knott, 
131 Fla. 486, 180 So. 10.) 


The Comptroller 


The Limited Sales and Use Tax. One of 


the primary sources of the state’s income ts 


the 3 per cent limited sales and use tax 
(Chapter 212, Florida Statutes). The col- 
lection of the tax and administration of the 
law is the duty of the state comptrolle1 
He has prepared and printed an excellent 
set of rules and regulations which may be 
had for the asking. The comptroller main 
tains an adequate staff and director for the 
administration of the tax, and full oppor 
tunity for any problem is 
afforded all interested persons. 


discussion of 


The comptroller has the right to require 
a taxpayer to keep proper records and to 
make a full disclosure of the facts. He may, 
after taxpayer, examine thi 
taxpayer and his employees under oath, sub 


notice to the 


poena a taxpayer's books and records, and, 
if necessary, to collect the tax, 
distress warrant requiring the sheriff to levy 


issue a 


and sell the goods of the 
212.13-212.14, Florida 


If a taxpayer or person who is required to 


upon taxpayer 


(Sections Statutes). 
remit taxes by an order of the comptroller 
feels aggrieved, he may, within 30 
appeal to the comptroller for a review of his 
order and may submit such data as may be 
An informal hearing is had and if 
reached, such ag 


davs, 


relevant 
an agreement cannot be 
grieved person has the right within 30 days 
to have the comptroller’s determination re 
viewed by a circuit court of the state, and 
in such review there shall be no presump 
tion in favor of the comptroller’s findings 
(Section 212.15, Florida Statutes). The de- 
cision of the circuit court can then be ap 
pealed to the supreme court. The 
question may arise as to which circuit court 
should The statute is 
silent but the supreme court, in the case of 
Henderson v. Gay, 49 So. (2d) 325, said that 
if the suit is primarily one for a declaratory 
decree it brought at the official 
residence of the comptroller, which is Leon 


state 


or det . 


review the 


must be 


County 
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Generally the practice has been for the 
comptroller to give the taxpayer a letter, 
following the hearing, stating that he has ex- 
hausted his administrative remedies, and the 
taxpayer either pays the tax and files a manda 
mus action in the supreme court to recover 
the tax or files an injunction suit or a bill 
for a declaratory decree in the county of 
the residence of the taxpayer or Leon 
County. (Gay v. Canada Dry Bottling Com 
pany, 59 So. (2d) 788.) 


Section 212.16, Florida Statutes, author 
comptroller to 
persons importing tangible personal prop 


izes the issue permits to 
erty into the state by truck, automobile or 
transportation other than 
carrier. All such persons are 
required to obtain a permit and pay the tax 
Failure to obtain the permit or pay the tax 
creates a presumption that such person is 
attempting to evade payment of the tax and 
authorizes the comptroller to and 
within 30 days of such seizure to advertise 
the property for sale by one notice which 
must be published or posted at least 30 days 
before sale. Any aggrieved party may at 
sale file with the comp- 
troller a claim in writing requesting a hear 
stating his interest in the seized 
property. The comptroller is required to 
set a date for a hearing within ten days 
from the date of the filing of the claim. 
‘The comptroller may subpoena witnesses 
on behalf of the state and shall subpoena 
all witnesses deemed by the claimant to be 
necessary in the presentation of his claim. 
If the comptroller rules adversely to the 
claimant, such ruling or order may be re- 
viewed in a law 


other means of 


a common 


seize 


any time before 


ing and 


common certiorari pro 
ceeding by the circuit court in which the 
hearing is held. The petition for certiorari 
must be filed in the circuit court within ten 
from the date of the adverse order. 
The order of the circuit court may be re 
viewed by the supreme court on appeal. 


days 


Banks, Trust Companies, Morris Plan and 
Industrial Banks, and Building and Loan 
Associations. The comptroller has very 
broad powers over the organizing of com- 
mercial state banks, trust companies, Morris 
Plan banks and industrial banks, and build- 
ing and loan associations. None of these 
institutions can under a 
charter without the approval of the comp- 
troller (Sections 652.13, 655.02, 656.02, 665.06, 
Florida Statutes) 
its capital 


operate State 


Nor can a bank increase 

stock without the 
approval of the comptroller (Section 652.22, 
Florida Statutes, and Therrell v. Reilly, 111 
Fla. 805, 151 So. 305). 


or decrease 
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The chapters of the Florida statutes re- 
ferred to above prescribe certain procedures 
and the comptroller has certain general rules 
(not formally promulgated or printed) that 
he follows in deciding whether he will grant 
a State charter for one of these institutions. 
Some of the questions of interest to the 
comptroller are these: (1) What are the 
genuine needs of the community for the 
services of another financial institution of 
the type sought to be established? (2) 
Will the capital of the proposed institution 
be adequate? (3) What is the quality of 
offered? (4) Will the new 
institution have an adverse effect on the ex- 

institutions? (5) What 
chances of success of the proposed insti- 
tution? (6) Will the proposed institution 
be able to obtain 
counts by the 


corporation: 


management 


are the 


isting 


the insurance of its ac- 
appropriate government 
No provisions are made by 
the statutes for hearing on an ap- 
plication. The comptroller makes an inde 
pendent investigation to determine whether 
should be granted. 
can be had with the comptroller on the 
apphcation, with full opportunity to present 
all the facts and arguments. There 
statutory provision for appeal from the de- 
cisions of the comptroller but they can be 
tested in the courts by mandamus, injunction 
and common law certiorari. That there has 
court 


any 


a charter 


Conferences 


is no 


suit in the supreme 
questioning the decision of the comptroller 


never been a 
on his refusing to grant a charter to a state 
financial institution is a tribute to the man- 
ner in which these laws have been administered. 


State Treasurer 
as Insurance Commissioner 


The insurance commissioner has broad 


powers over the right to do business as an 


insurance company or as an agent or 


solicitor. <A 


Irom 


certificate or license must be 


obtained him before a person is au- 
thorized to do business as an insurer or as 
an agent or solicitor (Sections 626.02, 627.06, 


627.27, Florida Statutes). 


The commissioner may revoke the certifi- 
cate of authority of an insurer or surety 
company for refusal to comply with the law 
or if it appears to the commissioner, after 
examination, that the assets of such insurer 
are insufficient to justify the continuance of 
Thirty 
given and a hearing held. 
Florida 


Florida 


notice must be 
(Section 626.08, 
Section 625.24, 


another ground for 


business. days’ 


Statutes; see also 


statutes, tor 


University of Miami Conference 


revocation of certificate, but the procedure 
requires 20 days’ written notice.) 


The commissioner may inquire into the 
conduct of a licensed insurance agent or so- 
licitor He can, upon serving on the agent 
or solicitor a copy of the general charges, 
hold a hearing, subpoena witnesses and take 
deciding 
(Section 
commis- 


testimony for the purpose of 
whether charges should be filed 
627.14, Florida Statutes). If the 
sioner is of the opinion that the agent or 
guilty of 
may file charges against 
notice and a 
copy of the charges; the agent or 
shall have 30 days to answer the charges; 
and 
must be 


solicitor has been improper o1 
illegal conduct, he 
and him ten days’ 


him give 


solicitor 
thereafter a hearing on the charges 
held Wit- 
nesses may be subpoenaed (Section 627.15, 
Florida Statutes). An aggrieved agent or 
solicitor may have the order of suspension 


by the commissioner. 


reviewed by the courts by 
mandamus (State ex rel. Kennedy v. Knott, 
166 So. 835) or by certiorari (Knott v. State 
ex rel Hanks, 192 So. 472). The proceed 
review must be filed within 30 days 


or revocation 


ings for 
trom the order of suspension or revocation 
627.16, Florida Statutes). The 
license of any insurer and general, state or 
local agent can be revoked if such licensee 
where 


(Section 


enters into an agreement commis- 
sions are contingent upon adjustment sav 
ings. A hearing before the commissioner 
upon not less than 20 days’ notice to the 
accused party is required (Section 625.24- 


625.25, Florida Statutes). 


Chapter 643, Florida Statutes, deals with 


regulations of insurance trade practices. The 


commissioner may, after serving a copy of 
charges on an agent or solicitor 
and upon not less than 20 days’ notice, hold 
Witnesses may 
be subpoenaed and testimony offered at the 
If the 


been a 


accused 


a hearing on the charges. 


hearing commissioner decides that 


there has violation of 


t the law, he 
shall issue an order to the accused to cease 
and desist such illegal practice. This ordet 
may, be reviewed on appeal to the Circuit 
Court of Leon County; the appeal must pe 
filed 30 days. An appeal may be 
taken to the supreme court from the order 
of the circuit court (Sections 643.06, 643.09, 
Florida Statutes). An unusual feature of 


this proceeding is the right of an interested 


within 


person, not a party, to intervene in the case 
and be order 


of the 


heard, even to appealing the 


commissioner to the courts, if the 


commissioner finds favor of the accused 


(Section 643.10, Florida Statutes). 
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Florida Industrial Commission. At the 
present time the administrative board or 
commission before which, in all probability, 
the legal profession most widely practices 
is the Florida Industrial Commission (Chap- 
ter 440, Florida Statutes). The commission 
administers the state employment service, 
unemployment compensation, child labor law, 
workmen’s compensation and other matters 


which created this prolific but 
legal pro- 


The act 
nonmunificent practice for the 
fession is the “Workmen's 


It is not my purpose, in this paper, 


Compensation 
Law.” 
to go into the benefits or liabilities created 
under that act but to elucidate briefly on the 
mechanics of the procedure arising out of 
such act and the review of decisions on such 


claims by which the members of the bar and 


their clients may feel aggrieved. 
Florida Industrial 

duly delegated 
the facts arising 
under filed and 
which have been controverted by the em 


act, the 
through its 
trier of 
have 


Under this 
Commission, 
deputies, is the 
been 


claims which 


ployer and/or carrier. 


The commission, 
Florida Statutes, has the 
subpoenas for, administer oaths to and com- 
pel the attendance and testimony of wit- 
nesses, and to compel the production of 
books, papers, documents and other evi- 
dence or the taking of depositions before 
any designated individual competent to ad- 


440.33, 


issue 


Section 
power to 


under 


minister oaths. 


Claims under this act must be filed within 
two years from the time of the injury or 
within two years after the death, or else be 
barred (Section 440.19, Florida Statutes). 
There is an exception to this time limitation 
on the filing of claims. If payment of com- 
pensation has been made without an award, 
a claim may be filed within two years after 
the date of the last payment. 

Within ten days after a claim is filed, the 
commission notifies the employer and any 
other person whom the commission con- 
siders an interested party (such as the car- 
rier) of the filing of The 
commission, if it deems it advisable, may 


such claim 
make, or cause to be made, such investigation 
as it deems necessarry. Upon the applica- 
tion of any interested party, the commission 
When the 


must 


is required to order a hearing. 
hearing is ordered, the commission 
give the claimant and all other interested 
parties at least ten days’ notice of the hear- 
ing (Section 440.25, Florida Statutes). 
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The hearing takes place in the county 
where the injury occurred if such injury oc- 
curred in Florida; however, by an agree- 
ment between the parties and authorization 
by the commission the hearing may be held 
elsewhere in the state. If the injury oc- 
curred outside of the State of Florida and 
is a compensable injury, then the hearing 
may be held in the county of the employer’s 
residence or place of business or in any 
other county of the state which will, in the 
opinion of the commission, be most con 
venient for a hearing. The hearing will be 
conducted by a deputy commissioner, and 
at the hearing the parties may each present 
evidence in respect to the claim and may be 
represented by an attorney authorized in 
writing for such purpose. The deputy com- 
missioner is not bound by technical or 
formal rules of procedure but may make 
such investigation and inquiry and conduct 
the hearing in such manner as to best as- 
certain the rights of the parties. The 
deputy commissioner often takes an active 
part in the proving of the claimant’s case 
All hearings are informal, are open to the 
public and are fully reported by the deputy 
commissioner. Depositions may be intro- 
duced in these hearings and 
such depositions are taken in the manner 
prescribed by law for the taking of de- 


evidence at 


positions in civil cases, 

The deputy commissioner, within 20 days 
after such hearing, shall “determine the 
dispute in a summary manner.” His order 
rejecting the claim or making the award, 
together with a statement of his 
of fact, and other matters pertinent to the 
questions at issue, are filed in the office of 


findings 


the commission at Tallahassee, and a copy 
of such order is sent by registered mail to 
the claimant and to the employer at the 
last-known address of each. 


Now let us assume that the deputy com- 
missioner found contrary to your conten- 
tions and that his award has been filed in 
the office of the commission at Tallahassee. 
This order or award becomes final seven 
days after filed unless within such 
time an interested party makes and files 
with the commission an application for 
review thereof by the full commission (Sec- 
440.25(4), Statutes). Under 
the rule of procedure of the commission, this 
application sets out wherein, in the opinion 
of the applicant, the deputy erred. If you 
desire to orally argue the application for 
review, you must also file a request for oral 
Upon receipt of the application 
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it is 


tion Florida 


argument. 





State Capitol, Tallahassee, Florida 


for review, the deputy commissioner, after 
notifying you of the cost and after you have 
paid it or had your client take a pauper’s 
oath, prepares a transcript of the evidence 
which was adduced at the hearing before 
him, to which transcript he attaches his 
certificate, and sends the transcript and the 
file, including the application for review, to 
the full commission. If no request for oral 
argument is made, the full commission con- 
matter upon the record at the 
following the filing of the tran- 
script with the commission. If oral argu 
ment is requested—and experience shows 
this to be highly desirable—the 
placed on the calendar of oral arguments, 
after the receipt of the transcript of the 
record by the full commission. 


siders the 
meeting 


case 1S 


Oral argu- 
ments are heard on the second Monday in 
month and your argument will be 
heard on the second Monday of the month 
following the filing of the transcript (Rule 
5 of rules of procedure in workmen’s com- 
pensation cases) All 
held at 
Tallahassee 


each 


such arguments are 
the offices of the commission in 
The full commission will then 
enter its order either affirming, reversing or 
modifying the award or remanding the cause 
back to the deputy commissioner for fur- 
ther proceedings. 

that the full commission has 
held adversely to your contentions, the next 


Assuming 


step in your fight to have justice prevail is 
to take an appeal to the circuit court of the 
circuit in which the injury occurred. This 
appeal is a matter of right and in all such 
appeals the commission is to be made a 
party. The appeal is taken by the filing of 
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a notice of appeal with the commission 
within 20 days after the compensation order 
or award of the full commission is filed in 
the office of the commission in Tallahassee. 
At the time of the filing of such notice of 
appeal, assignments of error relied upon 
and written directions to the 
indicating the papers and proceedings that 
are to be copied and made a part of the 
transcript of the record shal] also be filed 
and true copies of such notice, 
of error and directions to the commission 
shall be served upon the opposite party by 
registered mail within five days after such 
papers are filed with the commission. The 
from the 
court to a date 
more than 30 days but not than 60 
days from the date the order or award ap- 
from is filed in the office of the 
commission. The shall 
indicate a date upon which the commission 
shall making-up of such 
transcript, which date shall be fixed not less 
than 15 days after the filing of such di- 
rections. The appellee may, within the time 
such written directions, file addi- 
tional assignments of error, which is equiva- 


commission 


assignments 


appeal shall be made returnable 
commission to the circuit 


more 


pealed 
written directions 


commence the 


fixed in 


lent to a cross-assignment of error. Copies 
thereof and of any additional directions filed 
by appellee shall be served upon the ap- 
pellant who shall have five days thereafter 
in which to file additional 


this 


directions with 


the commission In case the time 


which the commission is to 


making up the 


within com- 
shall be 
Failure on the part 


of the appellant to comply with the 


mence transcript 
extended for five davs 


fe Te- 
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going relative to the filing of 
directions and assignments of error and 
service thereon upon the appellee shall be 
cause for dismissal of the appeal by the 
appellate court (circuit court). No papers, 
documents or instruments of writing shall 
be placed in the record unless the same shall 
have been received in evidence or rejected 
when offered in evidence (Section 440.27, 
Florida Statutes). 


provisions 


Any appeal perfected shall operate as a 
supersedeas, providing bond is furnished 
conditioned to pay the amount of award as 
affirmed with interest and cost, which inter- 
est shall not exceed 6 per cent of the amount 
of compensation due and payable at the time 
the order of the circuit court is filed with 
the commission; however, if the employer 
has secured the payment of benefits of the 
action to his employee, no bond is required. 
The appeal is heard by the circuit court 
upon the record certified by the commis 
sion; the court may affirm, reverse, modify 
or remand the cause to the commission for 
further proceedings; the compensation order 
or award as affirmed, reversed or modified 
by the circuit shall be filed in the 
office of the commission and shall become 
final when filed. If the cause is remanded, 
the commission shall take such action as the 


court 


court may direct 


Appeal may be taken by any aggrieved 


party to the supreme court from the orders 
of the circuit court within the same period 
of time and following the same procedure 


as is used in appeals from orders of the 
full commission to the circuit court (Section 
440.27(12), Florida Statutes). 


For the enlightenment of the members of 
the bar who have not represented claimants 
before the Florida Industrial Commission 
or before the courts on review of orders 
and awards of the commission, it 1s sug- 
gested that they read Section 440.34, Florida 
Statutes, which in brief provides that the 
fees of an attorney for a successful claimant 
shall be approved by the commission and 
paid by the employer or carrier. The courts 
may allow or increase the attor- 
nev’s fee The acceptance of any fee not 
approved by the court 


constitutes a misdemeanor punishable by a 


on review 
commission or the 
fine of not more than $500 or by imprison- 


be th 
At most, you 


ment not to exceed one year, or by 
such fine and imprisonment 
will be paid only a very modest fee and then 
only if you are successful. Experience in- 
dicates that the commission does not place 
a very high value on the services of lawyers 


representing claimants 
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Florida Railroad and Public Utilities 
Commission. Probably the most widely 
known of the Florida administrative boards 
and commissions, both to the attorney and 
layman, is the Florida Railroad and Public 
Utilities Commission (Chapter 350, Florida 
Statutes). That title is the new look now being 
worn by the old Florida Railroad Commis- 
sion as a result of designing done by the 
Florida Legislature in 1947. The labors 
and duties of this commission are many and 
varied in the realm of public utilities. 


The commission has published its rules of 
practice and procedure. It is now neces- 
sary, in order to practice before the com- 
mission, to be admitted to practice by the 
commission. Any member of the bar of 
Florida in good standing may be admitted 
to practice before the commission upon ap- 
plication. Any other person who is a citi- 
zen or resident of the United States and 
who files proof, to the satisfaction of the 
that he 1s 
necessary legal and technical qualifications 
and is otherwise competent to advise or 
assist in the presentation of matters before 
the commission, may, in the discretion of 
the commission, be given temporary or per 
manent practice 
However, any person, whether 
not, may appear before the commission in 
his own behalf. The commission may, in 
its discretion, deny admission, suspend or 
any who it finds 
possess the necessary qualifications to repre- 
in character, in 


commission, possessed of the 


authority to before it 


admitted or 


disbar person does not 


sent others or is lacking 
tegrity or proper professional conduct. No 
one will be disbarred from practice before 
the commission without being afforded an 


opportunity to be heard. 


In general, the rules of evidence ap 
plicable to hearings before the commission 
are the general rules of evidence applied in 
the circuit court in Florida, with such ex 


ceptions as the commission may make 


Any facts involved in the proceeding may 
be agreed upon either by written stipula 
filed 
agreement at the hearing. 
that as factual 
stipulated to as is practicable. 


tion with the commission or by oral 
The commission 
matter be 


desires much 


At hearings on a formal complaint, the 
complainant opens and closes; and at hear 
ings on all other investigations, on the 
motion of the commission, the commission 
opens and closes. However, the commis- 
sion reserves the right to prescribe a differ- 
should so 


ent order at the hearing if it 


In a hearing of several proceedings 
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record, the commission 
may designate who shall open and close. 
Intervenors follow the party in whose be- 
half they are intervening and where the 
intervention is not in support of either 
original party, the commission will desig- 
nate at what stage such intervenors may be 
heard. In any case, at or 
of testimony or at any Stage ot the hearing, 
the commission may call for further evi- 
dence upon any issue and require such evi- 
dence to be presented by any party concerned 
either at the hearing or at a future hearing 


upon a consolidated 


after the close 


At the commencement of each hearing, 
the attorney 
the record the issues to be determined by 
Objectors, protestants or 


at a hearing and 


for the commission states for 
such hearing. 
other parties who appear 
desire to be heard therein shall also, at the 
beginning of the hearing, state 
simple terms the purpose for which they 
appear at such hearing and the issues they 
desire to raise if the issues are not directly 
presented by the application. 


in short and 


Before actual participation in the hearing, 
witnesses may be required to make proof to 
the satisfaction of the commission that they 
possess the necessary qualifications or in- 
formation which will enable them to render 
valuable services to the commission at such 
and the commission, in its discre 
the witness shall take 
hearing Evidence to be 
pertinent and relevant, 
under the rules, 
scope of the direct 


hearing, 
tion, may rule that 
no part in the 
admitted 
and cross-examination is, 
to be restricted to the 
examination; if parties desire to go outside 


must be 


of the scope of the direct examination, the 
party may do so by making the witness his 
own. 
be received 


Only qualified opinion evidence will 
Evidence taken at any previous 
and whicl 


hearing before the commission 


was duly reported by a sworn authorized 
commission may, in the 


discretion of the commission, be used with 


reporter for the 


respect to any issue at a subsequent hearing 
to which it is relevant and pertinent. Where 
several witnesses appear to testify to the 
same fact and where the testimony wauld 
be substantially the same, the commission 
its discretion, allow one of such 


called 


oath and may allow other witnesses under 


may, in 


witnesses to be and testify under 


oath to adopt such testimony as their own; 


however, the right of cross-examination of 


each witness is reserved to any 


desiring. 


party so 


Briefs may be filed by each party to the 


case and shall be filed by any party ot 
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record when requested by the commission. 
They shall set forth the leading facts or 
conclusions which the evidence tends to 
prove with reference to the particular part 
of the record relied upon to support such 
facts or conclusions. The commission fixes 
the time of filing briefs in each case. Ap- 
plications for oral argument may be made 
by petition and served on all parties in in- 
terest who appeared at the hearing. The 
commission reserves the right to approve 
or deny such petition for oral argument. 


Application for reopening a case after 
final submission or for rehearing after de- 
cision by the commission must be by veri- 
fied petition and must state specifically the 
grounds upon which the application is 
predicated. For a reopening of the case 
the application shall set forth the nature and 
purpose of the additional evidence sought to 
be adduced and such evidence must not be 
cumulative of evidence already introduced. 
The application for rehearing must specify 
the findings of fact or conclusions of law 
claimed to be erroneous, with a brief state- 
Rehearings 
after 


ment of the grounds of error. 

must be applied for within 15 days 
order of the commission 
has been filed with its secretary, and such 
petitions are considered without oral argu- 


ment. 


the judgment or 


The method of review of the decision of 
the railroad commission upon such hearing 
is by the common law writ of certiorari. 
This was determined by the Supreme Court 
f Florida in the celebrated case of Florida 
Motor Lines v. Railroad Commissioners, 100 
Fla. 538, 129 So. 876. In that case, the 
court held: 


“The Supreme Court has power to review 
and quash on the common-law writ of cer 
tiorari, the proceedings of inferior tribunals 
when they proceed in a cause without juris 
diction, or when their procedure is essen 


tially irregular and not according to the 


essential requirements of law and no appeal 
method of 


or lirect reviewing the pro 


cedure exists.” 


Jurisdiction over Professionals 
Without 


professions are today, at least in part, regu- 


notable exception, all of the 


lated and controlled by administrative 
boards and commissions created by statute 
Practically all of the require 
examinations as a prerequisite to the prac- 
tice of These examina- 
administered by 


After ad- 
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professions 


such professions 
tions are prepared and 


these boards and commissions 





mission the average professional man or 
woman has little contact with such boards 
and commissions, but the power generally 
vested in them to revoke certificates and 
permits theretofore granted has been and 
will continue to be 
which the services of the legal profession 
will be needed. 


a source of litigation in 


The practice and procedure before these 
boards is marked by one constant factor 
and that is the complete lack of uniformity 
in proceedings before them and in the ob- 
taining of a review of their decisions. Some 
commissions, such as the Real Estate Com 
mission (Sections 475.01-475.45, Florida 
Statutes), under the creating 
them, a detailed procedure in which each 
step is outlined—from the instituting of 
charges by information through the provi- 
sions relative to hearing and for review 
by appeal to the circuit court, and from 
the decision of the circuit court, by appeal 
to the Supreme Court of Florida. 

Other 


have, acts 


such as the State 
Board of Accountancy (Sections 473.01- 
473.29, Florida Statutes), have, under the 
acts creating them, only the general grant 
of power for the holding of hearings with 
no detail as to the method and manner of 
such hearings; no method of review of orders 
of the board is provided. In such cases, 
review may be had by the common law writ 


commissions, 


f certiorari as authorized by the Supreme 
Court of Florida in its many decisions rela- 
tive to the method of review of decisions 
tribunals from which no 
tory method of review is provided. 


of inferior statu- 

Othe: such as the board of 
Chiropody Examiners (Sections 461.01- 
461.19, Florida Statutes), provide for a re- 
view of the 


boar ds, 


board by 
certiorari to the circuit court, with the right 
granted to the accused to demand a ttrial 
de novo in such court, and with the further 
right of appeal from the judgment of the 
court to the Supreme Court of 
Florida in the same manner and subject to 


decisions of the 


circuit 


the same conditions as prevail in appeals in 
The and duties of this 
multitude of boards and commissions vary 


chancery. powers 
and fluctuate from one session of the legis- 
lature to the next, and the rules and regu- 
lations of and commissions 


such boards 


likewise vary. 

Except in a few situations, suits against 
state boards and officers must be filed in 
Leon County either in the circuit court or 
in the supreme court. This requirement is 
based on the theory that the official office 
of the board or officer is in Tallahassee and 
that it would be detrimental to the interest 
of Florida to require the defense of actions 
in many different parts of the state. 


[The End] 


Practice Before Federal 


Administrative Agencies 


— COUNTRY is about to celebrate 
the one hundred fiftieth anniversary of 
1803, when 
was contemplated, one 
Senator from Delaware, 


the Louisiana Purchase. In 
that acqquisition 
Samuel White, 
said: 

“T believe it will be the greatest 
that could ever befall us. Citizens will be 
removed to the immense distance of two or 
three thousand miles from the Capital, 
where they will scarcely feel the rays of 
the Central Government.” 
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curse 


By GEORGE W. ERICKSEN 


Those rays, now personified by a multi- 
tude of government agencies, reach into 
every nook and cranny of the citizen’s once 
private affairs. Senator White’s unfounded 
fears did not reckon with the penetrating 


power of a federal bureaucracy. 


Furthermore, we 
day even 


might assume that to- 
Senator White might at 
wish for some small spot where the rays 


times 


did not shine, some place so distant from 
their light that it would lend a shadowed 
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The author is an associate of the Tampa law 
firm of Macfarlane, Ferguson, Allison and Kelly 


enchantment to his business, protessional 
or social life. 

For those rays are not an unmixed bless- 
ing. While they illumine the lives of some, 
they are strong enough to burn the hide off 
the unwary. My project today is to at- 
tempt to provide the practicing attorney 
with a small sample of suntan lotion, which 
he can supply to his client, when he comes 
under the full impact of that most virulent 
blisterer that Washington produces, the fed- 
eral administrative hearing. 

Having now made my pitch as a carnival 
medicine man, and in fear that my product 
may get into interstate commerce—as what 
doesn’t nowadays—I find that under the 
rules and regulations of the Food and Drug 
Administration, and the statutory authority 
for that agency and its operations, I may 
not mislabel my product and must give ap 
propriate directions for its use (21 USCA, 
Section 371 (a); 21 Code of Federal Regula 
tions, Section 1.101-1.106). In the interests 
of the truthfulness therein required, I have 
this to say: 
cure-all, A_ different 
scription is required for each agency betore 
which you appear and each type of hearing 
before that agency. 


There is no 


nre 
) 
pt 


There is no guarantee of results 


I name these ingredients of the product 

and here I am again in trouble because I 
cannot give the proper proportions to suit 
all tastes: 

(1) A good attorney, preferably one ex- 
perienced in ordinary trial practice, but 
with sufficient flexibility to adapt himseli 
to the standards of evidence in 
administrative hearings. 


s< »-called 


(2) The latest rules and regulations of the 
agency involved, thoroughly predigested 

1The last time anyone took the trouble to 
count, there were approximately 3,500 statutory 
authorizations to take administrative action. 
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(3) An authority to practice before the 
particular agency. 

(4) The 
agency's 


any. 


background of the 
authority, if 


Statutory 
determination and 

(5) A tincture of the Constitution of the 
United States, just in both you and 
your client are any of the 
foregoing ingredients 

(6) And last, 
client with a 
and an open purse 


case 


nauseated by 


honest 
stomach 


but 


good 


not least, an 


case, a sound 


Rules of Practice and Procedure 
Before Federal Agencies 


There are probably more than 200 sepa- 
l-ederal Ad 


In addition, a 


rate federal agencies (Lavery 
173) 
particular agency may have two or 
which 


ministrative Law, page 
more 
served by the 
practice. <A 
pertinent and relatively simple example oc- 
curs in the National Labor 


functions cannot be 


same procedures or rules ot 
Relations Board. 

Although there are ten distinct types of 
cases which are brought before that Board 
under the Labor Management Relations Act 
of 1947? (Silverberg, How to Take a Case 
Before the NLRB, pages 15-16), they break 
down into two general classifications 

(1) Determinations the 
for ‘ater judicial enforcement of 
or public wrongs defined in the act 


which are basis 
private 
These 
require primarily judictal procedures and 
involve essentially the unfair labor practice 


cases. 


(2) Determinations 
administrative 


which are the basis 
These require 
primarily administrative procedures, and in 
union 
conducted 


ror action 


essentially 
Board 


volve representation ol 


other election cases. 


Blachly, Federal Administrative Procedure Act 
and the Administrative Agencies (New York 
University School of Law, 1947), p. 33 
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George W. Ericksen’s participation 
in the Miami conference was spon- 
sored by the Legal Institutes Com- 
mittee of the Florida Bar. 

* 


In the first type of case, and only in that 
type of is there either a basis or a 
statutory provision for judicial review (AFL 
v. NLRB, 308 U. S. 401, 84 L. Ed. 347; 
Timken-Detroit Axle Company v. NLRB, 197 
F. (2d) 512 (CA-6); Bonwit Teller Inc. v 
NLRB, 197 F. (2d) 640, 642, n. 1 (CA-2); 
and Section 5, Administrative Procedure 
Act)? Furthermore, the type of proceeding 
is different In the unfair labor practice 
cases, the agency (or more accurately, a 
separate agency, its general counsel) prose- 
cutes the action; while the representation 
cases are conducted essentially by the pri- 
This cleavage of functions 
is present in many administrative agencies 
Sometimes it leads to a distinct split-off and 
the formation of a new agency—for example, 
the Board of Tax Appeals (now the Tax 
Court), leaving the more informal administra- 
tive hearing procedures within the Internal 
Revenue Service of the Treasury Department 


case, 


vate adversaries. 


Thus, many of the agencies have, of neces 
sity, a variety of practice and procedure 
rules, applicable to a distinct func 
tion *® or service placed within their charge 
Therefore, the first principle in this type of 
practice is 


each 


You must work with the rules and regula 
tions applicable to your particular case be- 
fore the agency.* 


Above the 


statutory authorities 


rules there are twe 
(1) the 


under which the agency is acting in the par- 


agency 


specific statute 


2 For an exception, see Worthington Pump v 
Douds, 97 F. Supp. 656 

* Blachly, in the work cited at footnote 1 
p. 37, breaks the functional differences down 
into 11 categories Even this is probably an 
oversimplification. See Carl McFarland, 
volune, p. 58. The Administrative Procedures 
Act breaks them down, for the purposes of that 
act, about as follows 

(1) Rule making. 

(2) Adjudications generally (a) Hearing re 
quired by statute; (b) No hearing 

(3) Nonpublic investigatory proceedings 

(4) Licensing proceedings (a) Application; 
(b) Suspension: (I) Public health, interest or 
safety concerned; (II) Others 

Even these simple legislative classifications 
have caused judicial difficulty. See Wong Yan 
Sang v. McGrath, 339 U. S. 33, 94 L. Ed. 616 
As to other types of proceedings, see, for ex- 
ample, Davis, Administrative Law, pp. 89, 137 
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same 


ticular case, and (2) the Administrative 
Procedure Act (5 USC, Sections 1001-1011). 
The APA has been variously described as 
the Magna Carta of administrative practice 
and as a strait jacket for the administrative 
processes. Seven years have demonstrated 
the inaccuracy of both the high hopes and 
the feverish fears. The federal agencies 
had little difficulty in tailoring their 
practices to the broad cut of its cloth; and 
its failure to standardize procedures to the 
extent contemplated at the time of its en- 
actment has led to further legislative efforts 
in that respect, 


have 


There is presently before the Senate a 
bill, S. 17, introduced by Senator McCar- 
ran, “to provide general rules of practice 
and procedure Federal Agencies.” 
Under this bill, if passed, a commission 
would establish such rules, and transmit 
them to the Attorney General, who would 
then report them to Congress within 30 
days of the beginning of a regular session. 
[If not disapproved by the Congress, they 
would take effect ten days after adjournment. 


This Administrative Rules 
would be composed of the following mem- 
Chairman of the Senate Judiciary 
Committee, ranking minority member of 
the Senate Judiciary Committee, chairman 
of the House Judiciary Committee, ranking 
minority member of the House Judiciary 
Committee, an Assistant Attorney General 


bef re 


Commission 


bers: 


(designated by the Attorney General), the 
head of an independent agency (designated 
by the President), the senior chief judge of 
the judicial circuits, a dean of a law school 
(designated by the President), and a prac- 
ticing lawyer (designated by the President). 


would be entitled to 
spend $25,000 in an effort to simplify the 
practice of administrative law. I am not 


These gentlemen 


‘TI shall not deal extensively with sources in 
this short discussion. Each agency's rules of 
procedure are contained in the Code of Federal 
Regulations (the current second edition and 
supplements dates from those in effect January 
1, 1949) Despite the herculean efforts of the 
Federal Register Division of the National Ar- 
chives and Records Service of the General 
Services Administration (respects to Bernard 
Kennedy and staff), they have been unable to 
clean the Augean stables of agency promulga- 
tions into these estimable volumes with the 
dispatch that modern loose-leaf law practice 
often requires. Commerce Clearing House and 
others have many loose-leaf services available 
in special fields. Most of the agencies will 
supply mimeographed or pamphlet copies of 
their rules, up to date, on short notice. But 
don't depend on a branch of the agency for 
such information. See Federal Crop Insurance 
Corporation v. Merrill, 322 U. S. 380, 92 L. 
Ed. 10 
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unduly optimistic; although I see no reason 
why, if the subject matter is broken down 
into distinct functional categories, a work- 
able result cannot be obtained.® 


Informal Adjudication 


This subject is somewhat 
narrowed scope of this discussion. It really 
more extended treatment. It 
represents the bulk of agency adjudication 
practice, and, in fact, some agencies have 
no formal adjudication procedure whatso 
ever. But because we have 
emphasize the attorney’s business—formal 
interesting 

rule-making activities, whether 
informal, cannot receive the at 
tention it deserves. 


outside the 


deserves a 


chosen to 


adjudication — this 
well as the 
formal or 


subject, as 


Adjudication Procedure 


Adjudication procedure includes pretrial, 
trial and hearing, and post-trial procedure 


Pleadings.—In both judicial and admin- 
istrative practice, the procedural revolutions 
of the past several years minimized 
the part of pleadings in a legal case. The 
administrative attitude toward pleadings 
never stressed their importance anyway, 
and the judicial relaxation in this regard 
has led to even more uninformative plead 
ings in administrative practice. It 
for a change, and I see some evidences 


have 


is time 


its coming. 


Under the Rules of Civil Procedure for 
the United States District Courts, the com 
plaint does little more than serve the office 
of the old praecitpe for summons ad respond 
endum. The official form fer 
Form 10, 
without 


a negligence 


action, can be paraphrased as 
factual 
April 17, 1953, 
Twelfth 


Avenue and somebody has 


follows, losing any of its 


or legal significance: On 
I was injured on the corner of 
Street and Third 
to pay 

defendant 
little else 
that 
infor 


notice to the 
and 
perform 


This is merely 
that he has been 
Should the complaint 


limited service, or should it be more 


sued, 


only 


mative of the nature of the proceeding, 


* As to the conclusion that a uniform proce- 
dure would be advantageous, Professor Davis 
says “Experience overwhelmingly denies this 
conclusion.’’ (Work cited at footnote 3, p. 274.) 

* Davis, in the work cited at footnote 3, p 
179, cites the National Railway Adjustment 
Board 
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including the factual basis on which it rests? 
There is currently a movement toward again 
requiring a complaint under the federal 
rules to state the facts constituting a cause 
of action. The Judicial Conference of the 
Ninth Circuit has so recommended. (Reso- 
lution of September 11, 1952; 13 FRD 253)." 


But the point is that we cannot generally 
expect a standard of informative 
pleading in administrative practice than we 
have in the courts. On the face of the 
Administrative Act it does ap- 
pear that informative pleadings are required. 
Under (a), the documents of 
notice of a hearing are supposed to state 
“the legal authority and jurisdiction under 
held; and 


law asserted.’ 


higher 


Procedure 


Section 5 


which the hearing is to be 


the matters of fact and 
In actual agencies play 
their cards so close to their vests that some- 


practice, some 


are unable to distinguish 
the cards those 


they 


spots on 


times 
between the 


even 
and 
on their vests 

If the purpose of adjudication is to get 
at the facts of a case and apply the ap- 
plicable law to a fair result, I see no reason 
start with the 
pleadings. Furthermore, if there is a desire 
to do so expeditiously and inexpensively, 
that process ought to start with the pleadings. 


why that process should not 


desire to 
stress in this regard concerning administra- 
tive proceedings: 

(1) In 


pleadings are 


There are two points which I 


administrative proceedings, the 
often so loosely drawn that 
the evidence produced at the hearing neces 
sarily very far afield. Add to this 


a reluctance on the part of trial examiners, 


ranges 


and hearing officers especially, to reject any 
have the remotest 
and the result is a 


costly 


evidence which might 


bearing on the case, 


mountainous record and a_ very 


hearing.* 

(2) By the time that the federal agency 
issues its formal complaint and is prepared 
to notice the matter for hearing, seasoned 
investigators for the agency have usually 
compiled case. 
The complete factual data are thus available 
to the that Such 


could be presented and, through motion or 


a complete record of the 


agency at point data 


™This is now before the Supreme Court Ad- 
visory Committee on Rules for Civil Procedure 
Report of the Judicial Conference of the United 
States of September 22-24, 1952, p. 23 

8] have heard a very unofficial estimate that 
the cost to the government of prosecuting an 
average unfair labor practice case, from the 
filing of the charge with the NLRB to the en- 
forcement of the order by the court of appeals, 
is $30,000 
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pretrial practice, sifted as to relevance to 
the legal issues involved. 

Sut that is mot the way agency adjudica- 
tions are presently conducted. The present 
practice is generally this: (1) mere notice 
pleadings are (2) a voluminous 
record is compiled hearings; and (3) 
briefs submitted subsequent to the hearing 
attempt to out the and the 
relevant facts. While this permits an early 
start of the proceedings and a prompt hear- 
ing, the order of adjudication—after briefs, 
trial examiner’s reports, exceptions thereto, 


issued; 
on 


sort issues 


and agency review—is often months away. 

There are exceptions in agency practice, 
at least to some degree 

Pretrial Conference.—Some agencies have 
made effective use of pretrial conferences. 
The Civil Aeronautics Board has had such 
a procedure for some time.® On February 6, 
1953, the Federal Communications Com- 
mission revised its rules to provide that all 
shall start with a con- 
;, at which they will be 
required to state the matters on which they 
will rely. 
an order limiting the proof to such matters. 


broadcast hear ings 


ference of the parti 


The presiding officer then issues 
10 


Bills of Particulars.—There is a com- 
plete lack of the discovery processes in 
administrative adjudication. One would 
then expect to find the attitude toward bills 
of particulars would be very different than 
it is in federal court practice where the 
discovery processes exist (see Rule 12 (e), 
Motion for More Definite Statement, and 
Note of the Advisory Committee re 1946 
amendment). But administrative agencies 
(for example, Jn the Matter of Fruitvale 
Canning Company, Docket No. 5989, decision 
of February 9, 1953, Federal Trade Com 
reviewing their 
(for example, NLRB v. Remington 
94 F, (2d) 862, 873 (CA-2), cert. 
den. 304 U. S. 576) have applied the test 
of the judicial of a bill par- 
ticulars without regard to that distinct dif- 
between the administrative and 
in the 


mission) and courts prac 
tices 
Rand, 
function of 
ference 
judicial practices which is present 
discovery aids. 

Bills of particulars are not even mentioned 
in the procedural rules of some agencies 
They are not specifically provided for 
the NLRB for example. But 
file a motion for such a bill anyway; and it 
the examiner. He 
almost invariably says “No.” This ruling 


in 


rules, you 


is ruled on by trial 


* Davis, in the work cited at footnote 3, pp. 
284, 285. 
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appealed to the 
Board, except by its special permission 
(Section 203.26, Rules and Regulations; 
see the comparable, but more detailed pro 
visions under FTC rules described in the 
Fruitvale Canning Company case cited above). 
The Board will usually deny the right to 
immediate appeal. Frankly, I have found 
this procedure effective only in instances 
when the government's attorney prosecut- 
ing the will voluntarily produce a 
certain minimum of information anyway— 
perhaps in a trade tor some that you have 
which he wants. 


cannot be immediately 


case 


In certain agen- 
to practice 
before that agency may appear as counsel 
In may either be ad 
mitted to practice without further qualifica- 
tion or are among those who may prac- 
tice where no application for admission is 
required. A chart showing briefly the vari- 
ous qualifications for practice among certain 


Appearance of Counsel. 
cies, only those admitted 


general, attorneys 


major agencies is appended. 


Various efforts have been made to provide 
by legislation that attorneys who are mem- 
bers of the bar of the highest court of a 
state, territory, possession or the District 
of Columbia will be automatically admitted 
to practice before any government agency 
There has been introduced into the present 
Bill 485, which has that 


Congress House 


as its purpose. 


An interesting question involves the matter 
of disbarment. In general, although there 
of attorneys maintained, and 
for 


be 


is no roster 
admission 
barred 
practice before the agency if its rules and 
The 
SEC rules permit the Commission to disbar 


no formal re- 


from 


application 


quired, an attorney can 


regulations provide for such action. 


any person who indulges in unethical con 
duct or who demonstrates a lack of requisite 
qualification. An interesting case under the 
NLRB rules arose as a result of a Texas 
hearing in party 
saulted the counsel for the General Counsel 
during the ‘of the The 
NLRB permits representation without any 
qualification, maintains no roster of attor- 


which counsel for a as- 


course hearing. 


neys and as of that time had no provisions 
in its rules for disbarment. In Camp v 
Herzog, 104 F. Supp. 134 (Dz of C.), Judge 
Morris declined to permit the to 
disbar this attorney in the absence of rules 


board 


and regulations providing for disbarment. 


” The most detailed rules concerning pre- 
hearing conferences are probably those of the 
ICC, 49 CFR Sec. 1.68 
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Conduct of Hearing.—More than in court 
practice, the hearing examiner will control 
your methods and scope of examination. 
He may take over the examination of your 
He may limit 
your methods of examination. For example, 
are inclined toward asking 
leading questions in court—until stopped by 
opposing counsel. In administrative pro- 
ceedings, the examiner may stop you. And 
although you naturally resent his intrusion 
into your business at the time, he is prob 


witnesses, to a large extent.” 


all attorneys 


ably doing you a favor. 


Administrative adjudications are usually 
made, at the top agency level, on a written 
record. make an un- 
As Judge Pretty- 
examination 


Leading questions 
satisfactory written record 
man said, concerning an 
conducted by leading questions, “reading a 
stenographic report of such an examination 
produces a most unsatisfactory result. When 
one reads statements of fact by counsel and 
one-word responses—‘yes’—by the witness, 
it is awkward to make a finding of fact 
that the witness said what the lawyer 
actually said. The facts are supposed to 
come from the witness and should appear 
in the record in their language.” ™ 


has 


This means an intense attention to prepa- 
is not enough that your 
witness knows the facts, and that you know 
he knows them. You must be able to get 
them out of him without a grappling hook, 
in logical and readible sequence. 


ration for trial. It 


One of my most distinguished opponents 
in an ICC case presented completely canned 
Each of his 
the stand with a mimeographed copy of the 


testimony witnesses went on 
questions which he was to be asked and 
the answers which he was to give. Counsel 
read the questions and the witness read the 


answers. The court reporter got a good rest. 


I think that this is carrying the matter 
a little far. But remember that 
favorable personal impression that the wit 


too any 


ness may make on the trial examiner may 

There is an exaggerated instance of this 
in proceedings in the office of the Secretary of 
Labor for predetermination of wage rates under 
certain public contracts acts. Under the regula- 
tions (29 CFR Sec. 1.15) the referee alone shall 
have the right to examine the witnesses who 
testify. 

2 4A Manual on Trial Technique in Admin- 
istrative Proceedings (published by the Bar 
Association of the District of Columbia, 1950), 
: a 
7 % NLRB v. State Center Warehouse & Cold 
Storage Company, 193 F. (2d) 156, 157; NLRB 
v. Universal Camera Corporation, 190 F. (2d) 
429, 430, 432 (on remand from Universal Camera 
Corporation v. NLRB, 3A0 U. S. 474.) 
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be lost in certain ambiguities in his oral 
testimony when they appear in the written 
record. 

There are certain proceedings in which 
this importance of the written record is not 
as applicable; or perhaps better stated, it 
is important not only to have a fine written 
record but to have witnesses who can un- 
hesitatingly and credibly tell their story. 
This is particularly NLRB unfair 
labor practice cases where there is always 
a tremendous conflict as to what the facts 
actually are, the trial examiner has 
great latitude in determining the credibility 
Furthermore, in this type of 


true in 


and 


of witnesses.” 
the board necessarily, because of its 
pressure of business, places great reliance 
on the findings and recommendations of the 
trial examiner. And it is required to do so 
under the recent decisions of the Supreme 
Court of the United States. (Universal 
Camera Corporation v. NLRB, cited at foot- 
note 13.) 


case 


Admissibility of Evidence.—Probably the 
most appropriate rule to apply to admissibility 
of evidence in administrative proceedings 
is this: If the would not be 
admissible in a civil case in a 
federal court, it should not be admissible in 
an administrative proceeding.” 


evidence 
nonjury 


This is essentially the position taken by 
Judge Prettyman” in his that the 
three ordinary or usual rules of evidence to 
apply to administrative proceedings; that is, 
the evidence must be: 

(1) Relevant—in 


in the case. 


thesis 


bearing upon an issue 


(2) Competent—in being sufficiently di- 
rectly related to the proof of a fact. 

(3) Material—in having some weight in 
the decision of a case. 
are technical distinc- 
the rule as thus stated and 
f both the Administrative 


and some of the federal 
Administrative Procedure 


Sut at least there 
tions between 
the 


Procedure 


standards of 
Act 
agencies.” The 


1% See Davis, in the work cited at footnote 3, 


pp. 450-454, Secs. 142-143, and cases there cited, 
or a discussion of the positive side of this 
negative staternent. The ICC Rules, 49 CFR, 
Sec. 1.75, adopt substantially this view. 

1% A Manual on Trial Technique in Admin- 
istrative Proceedings, (The Bar Association of 
the District of Columbia, 1950), pp. 18-19. 

For example, in the proceedings cited at 
footnote 11, the only requirement is that the 
evidence be relevant and given under oath (29 
CFR Sec. 1.14 (b)). I suppose Judge Prettyman 
might raise the question as to whether incom- 
petent evidence is really any evidence at all. 
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] 


\ct requires that evidence be relevant and 


material, but states the requirement of con 


in the backhanded way by provid 
hat the orders of the agency shall 

ported by “reliable, probative, 

ntial (c)) 
requirements are probably not 


evidence 


evidence” (Section 7 


Ss with 


“competent” 


rom a practical standpoint, however, 


questions of admissibility do not loom large 


in administrative proceedings. Hearing offi 
cers often do not have authority to reject 


evidence on and 


objection. It all goes in, 


the agency rules on the objections, often 
rules on the cas¢ 
trial 


nonjury 


same time that it 
Furthermore 


at the 


a whole examiners, 


encies and judges (in cases) 


that it is a rare case which 1s reversed 


admission of evidence 


erroneous 
1 
such cases are likely 


the erroneous rejyection ot 


sals in mor 


out ol 


Consequently, the tendency 


almost anything, and thus to defer 
controversy to the second step, namely, 


weight to be given the evidenc« 
is in the 
Sifting the Evidence.—Unfortunately, the 


reluctant 


which 


record 


be ch 


ce rts have 


material obligation on the ag 


ut the inadmissible evidence 


early NLRB ca 


“ery 1 
hie 


ultimate ques 
Board had before it such relevant 
a reasonable mind might accept 


idequate to support the core lusion reac hed 


If in addition to deciding 


faci, the 


this question « 
finding 


1e various items of eviden 


before making its 


must sit out t 


Board 
! 


special treatment 
| 


peen mad 


before it and reserve for 


those items which would have 


missible in a court of law u r the tecl 
nical and often debatable rules idence, 
e think there would be put upon the Boar 
thre vet vhich tl Congres 
NLRB 72 


170, 472 


burden of 


11 1 


This rule may no nger rigidly appl 
In Universal Camera Corporation v. NLRB, 
340 U. S. 474, 48 88, the Supreme Court 
first 
the Administrative Pri 
Taft-Hartley Act were, in 
appellate review of the Boar 


detern d that the requirement 


cedure 
identical It then stated that 


™ Davi n t 
458-466, Sec. 145 


work cited at footnote 3, pp 
However, in Pittsburg Stean 
ship Company v. NLRB, 180 F. (2d) 731, one 
basis for reversal of the Board was that ‘‘certain 
wholly incompetent testimony wa admitted 

"' This case was affirmed, NLRB v. Pitts- 
burg Steamship Company, 340 VU. S. 498 
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take into a 


record fairly 


stantiality of evidence must 


count whatever in the detracts 


s 


from its weight.” Presumably both com 


petency and materiality are reflected in the 


consideration of the wetght of the evidence; 
and at 
make some effort to sift out the chaff from 
have a 
Perhaps we are 
making progress in this respect. 

But 
of the 
the sorting 


least the agency which refuses to 


the wheat does not legally sound 


basis for its decision. 
duty 
instance. If 


evidence is the 
first 
sifting of evidence is not 


sifting of the 
attorneys in the 
and 
adequately done in your brief, you should 
have little cause to complain of the exam 


iner’s and the agency’s efforts 


The Briefs 


Generally speaking, you may have two 
opportunities to brief your case before the 
agency (Administrative Procedure Act, Sec 
tion 8 (b)) If there is to be an 
mediate report and recommendation of the 
examiner, you may brief the matter to the 
examiner. And you may brief the 
again on any objections you may have to 


inte! 


case 


his findings and recommended decisions 


close ot he 


Brief to Examiner.—At th« 
hearing, many agencies offer an opportunity 
argument In 
take 


you will be surprised 


for oral 
I seldom 
one thing, 
best 
reporter 


my own practice, 
full advantage of this For 
nani 
oral arguments sound when thi 


them 


your 


gets down. on papet Sec 


abl 


ey idle nee 


ond, no one short of pure genius is 


adequately to sort and sift the 


during the progress of a long and technical 
hearing session. Finally, vou may inadvert 
ently 
good idea at the 
before the final 


inl mind 


take a position which seemed like a 


time, but which turns sour 


agency decision | have 


in exaggerated example of this last 


hearing before a trial exam 
counsel] insisted on his opp I 
] ment He |} i a 


} 


tunity ad 
such oral al 


ve 
classi type uati where 
ment is most The agency had 
claimed 
squarely rested | 

wholly hat ior d ion Of 


] thous 


lis, so I briefly 


recently decide 1 ‘ \ h he 
Was 
case 


course, 


relied on by 


case, NLRB 1 
Corporation, 144 F 


‘Cf. another pre-Taft-Hartley 
Laister-Kauffman Aircraft 
(2d) 9, 16 (CA-8), where the court said 

The weight of evidence and credibility 
‘considerations with wi 
cannot concern ourselves’."’ 


Witnesses are 
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time ot! 
the 


posing cou 


briefs, 


appeals. 
( )pposing 
tl was very 
to 


was simply the same old case. 


became increasingly clear 


oiten won 
brief to the examiner. I 


a 


But cases are or 


’ 


the examine 


me 


different; 
that 


lost 


argued 
and it 


this 


the 
by 


on 


Examiner’s Recommendations and Deci- 


sions.—Examiners suffer the 


firmities 
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same 


human 


Exceptions to Examincr’s mmended 
Decision and Brief to the Agency. 
1 extended 


attorney 
And 
he cannot, is little tl 


do to improve his brief writing 


Almost inv: 
ill 


complicated record 


rour agency hearing, 1 
complex, will r it in a long and 
This | 


makes the 
the brief to the 


at 
writing 
of this second brief agency 
ficult. The examiner’s report 


not 


unusually di 


decision usually will 


and recommended 


contain record references 
dexing ot t 


analysis of 
I be liev« 

decisions 

be 


of 
and 


should 
sources 


ne\ 


be 


requires 


1S I ) 
should be 
supporting tl 


not mucl 


attorney’s 
! belt ve 
agency boar« 


positions tre 


sions would 
ance 
j 


said, ra 


lection of 


the place to sta 
Among the 
oving bri 

is that the 


stated. I belie. 


intelligent 
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Rehearing.—W hether their rules so pro- 
vide or not, administrative agencies custom- 
arily entertain petitions for rehearing.” 


Judicial Review.—The Administrative Pro- 
cedure Act did little to simplify the pro- 
cedures for judicial review. As a matter 
of fact, it may have complicated the problem 
by suggesting forms of review (the extraor- 
dinary writs of certiorari, 
prohibition) even where 
usual or normal 


mandamus or 
were not 
remedies in federal prac- 
tice.” A single form and procedure for 
review is undoubtedly preferable to the 
present practice, although by and large the 
choice of review methods is not a practical 
problem 


these 


Usually the attorney is satisfied 
to get his problem before the court, and the 
route by which that 
tion is not of particular importance 


destina- 
‘I he re 


are exceptions, of course; but they are of 


he arrives at 


limited application. 

All courts of appeals have adopted special 
rules for the review or 
decisions. All of 


some respects. 


enforcement of 
differ in 
from very short 
summary statements of the applicable pro- 
cedure (Second Circuit, Rule 14) to fairly 
elaborate procedural 
steps. All the Second Circuit have 
separate rules governing the review of Tax 


agency these 


They range 


descriptions of the 
exce pt 
Court cases. Two circuits have special rules 
for review or enforcement of National Labor 
Relations Board (Fifth Cit 
cuit, Rule 38; Seventh Circuit, Rule 29) 
The Court of Appeals for the District of 
Columbia has a special rule for FCC appeals 

The Court of Appeals for the Fourth 
Circuit has recently amended its rule con 
cerning review of administrative action, and 
has included a provision (Rule 27, subrule 
That rule 
that the 
agency cases may not have 


proceedings 


11) for prehearing conferences.” 


is, in effect, an admission issues 


in administrative 


been determined before the case goes to 


appeal In other words, there persists in 
Davis, in the work cited at footnote 3, p. 96, 
note 270 examples. Under NLRB rules, 
while the reserves to itself the right to 
modify its findings or decision until the tran- 
script is filed in court for enforcement of the 
order or review, no right to move or petition 
for modification by the parties is expressly 
granted in the rules But such motions or 
petitions are entertained. For example, the 
Board in the Trafford Coach Lines case issued 
its Decision and Order January 1952 (97 
NLRB 938). The General Counsel filed a motion 
for reconsideration on March 3, 1952 This 
motion was granted and the original order re- 
versed in part on June 4, 1952 (99 NLRB No 
69) 
23 Davis, in the work cited at 
720-723, Sec. 211 


cites 


s3oard 


footnote 3, pp. 
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some degree the objection to administrative 
action raised in the case of Morgan v. U. S., 
304 U. S. 1, 18, the lack of “a reasonable 
opportunity to know the claims of the op- 
posing party and to meet them.” If the 
issues were clearly defined before the ad- 
ministrative hearing, and the evidence was 
limited to there should be 
little determination of 
the issues in the courts of appeals. 


those issues, 


occasion for a new 

This discussion ends at the place where 
most would like to start—in a 
From that point on, the handling of 


attorneys 
court 
an administrative agency case is much the 
same as all other appellate practice, and the 
unusual cautions and considerations apply.” 

There is an important exception and, in 
the view of many attorneys, an unfortunate 
one. ‘This arises out of a judicial doctrine 
under which the fenced off a 
field of human knowledge and permitted 
administrative 


courts have 


almost at 
will within their allotted green pastures 

the field within which the pre 
“expert knowledge” of the 


agencies to rove 

‘I his 1s 
sumed agen 
gives its findings and opinions special, it 
not absolute, weight. It may, as a practical 
matter, relate to conclusions or interpreta 
tions of factual findings 
(see the dissent of Mr. Justice Frankfurter, 
in FTC v. Motion Picture Advertising Service 
Company, Inc., February 2, 1953). 

It is obvious that, until the law in this 
respect is changed, either legislatively or 
judicially, the most that the 
do is to use the decided cases to limit the 
field of 
confines. 

We much of 


lutism,” which is a semantic condemnation 


law as well as to 


attorney can 


“expertising” to some reasonabl 


hear “administrative abs 


of the ultimate in “expertising” by adminis 


trative agencies. This is partly the fault 


of the practicing attorneys. By their very 
reluctance to practice before administrative 
agencies they have placed about the deci- 
sions of those agencies an aura of radiant 

‘Presumably this rule was suggested by a 
provision for such prehearing conferences in 
the 1950 Act which substituted court of appeals 
review (5 USC Sec. 1031 and following) for 
three-judge district court review of certain 
orders of the FCC, the Secretary of Agriculture 
the Maritime Commission, the Maritime Admin 
istration and the Federal Maritime Board (5 
USC Sec. 1035). But this provision of the stat- 
ute was apparently intended to cover situations 
where a suitable hearing had not been held 
in the prior to the initiation of the 
proceedings in the court of appeals (see House 
teport No. 2618, December 11, 1950, 8ist Cong 
2d Sess.; and 5 USC Sec. 1037 (b) and (c)) 

* For an excellent recent publication in this 
field see Goodrich, Carson, Davis, Appeals (Com- 
mittee on Continuing Legal Education of the 
American Law Institute, August, 1952) 
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technical splendor, which in most instances 
simply does not exist. 

I hope that more of our attorneys, and | 
address this particularly to the younger 
attorneys, will tackle the problems of ad 
ministrative practice for what they really 
are—merely ordinary problems of legal prac 
tice concerning ordinary interpretations ol! 


statt 


ites and decisions—although placed i 


they 
do so, then the attorneys of today who will 


an unfamiliar procedural setting. If 


become the judges of tomorrow, will be less 
likely to envision a halo of “expert knowl 
edge” so bright that it obscures the horns 
of absolutism. These will be the real friends 
of administrative action, and they will see 
that it is retained within reasonable bounds.” 


[The End] 


APPENDIX 


Qualifications for Practice Before Federal Administrative Agencies 


A pplication for 
Admission Re- 
quired and Roste) 
of Attorneys 
Maintained 


j | 
od & Drug Admiunistr 


Benefits) 


Naturaliza 


igration «& 


m Service 


To condone the Commission's conduct here 
is to give aid and comfort to the enemies of the 
administrative process, by admin- 
istrative irresponsibility; friends of that 
process should be the first to denounce it 


sanctioning 
the 


University of Miami Conference 


Who May Practice: 
VU ember of 
Bar of Highest (/thers 
Court of State, Who May 
et Practice 


X Those qualified by 
examination 
CPA’s, 
qualified by ex 
aminatio 


‘ 


and those 


fications 


} 


charge tees 


Persons represent- 
a reputable re- 


ing 


gious, charitable, 


ocial Service, Ol 


Millar Organiza 


\pparently 
than attorne, 
law (see 
300.5) 
duly author- 

in 
accredited 
sentatives of 


organiza 


ibuses.’ (Judge Frank senting in Old 
Colony Bondholders 1% New York Vew Haven 
and Hartford Railroad Company, 161 F. (2d) 


112 ARI 
tid, 401.) 
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Would a Uniform 


Insurance Law or Code Be Advisable? 


By HERBERT A. KUVIN 


iting, 1s 
some 
1e ancients 


1 
early 


taken 
the preparation 
It would come with poor 
presume to state 
industry whic 
d legal precedent 
many legal authori 
and indirectly in the conduct 
econd Too often protessors assume 
prative f telling the out 
panacea should be 


{ 


msurance 
public genera 


presupposs 
Status 
surance law w: 
lesired, wl 
Surely, thes 
importance 
eousl\ 


irance 
can Legal 


ompany 
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f Insurance” ’ 
it wills, Congress 
taxation and 


tle 


uiled problet 1s 


j 7 
usiness Cail tot 


gments of the in 
state supervisory officials 


level ot each ‘Insurance 


the state level—with con- 


full cooperation between 
Investiga ants [insurance companies] and the 
treated by Burst gress | that 
resident and counsel of solved.” 
tal learly is nothing 


certain about the present system of regula 


tates Congress can, at any 


time, oust the states from this function 


Howeve cr. by the passage ot the McCarran 


Act, Cong ; indicated that the insurance 
undertook an investiga business bei adequately policed and 
e industry The ' 


nom 
ressional ( indus 
concentration 


Phe re 


ind 


considered stability o 


is a tribute to the 
ciation of 


industry 


Forms and Kinds of Policies 


ly actual statutory standard form 
‘ Les + 1] 
a Ss all 

recommended IS 


ird Form of Fire 


rs Associa 


322 U. S 
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policies and permit the com 


assureds to 


life msurance 


and contract on the 


panics 
balance of the provisions thereof 

All other 
have no uniform 
whole 
Each 


lation as 
and the interests of its 


The National 


Commissioners and the insurance companie 


types of insurance coverage 


Statutes as to either the 


policy or certain specific provisions 


is “on its own” to pass 
its public 


state legis 
determined by 


best 


policy 


citizens 


Association of Insurance 


have approved and use the “Combination 
Automobile Policy,” “Personal Liability 
Policy” and “Accident Policy,” all modified 
by State provisions 

Some 


mendations of the 


Statutory 


states have accepted the recom 
National Association of 
Insurance Commissioners as to standard 
provisions and definitions relative to 


roup 


} . 
iife insurance. 


Only two states have regulations pertain 
ing to a recently developed type of insurance 

credit life, and health insurance 
When it is realized that this type of cover 


age is placed upon all installment 


accident 


transac 
conditional vendee’s 
that the balance due, at the date of 
his death, will be paid and the title to the 
chattel will 
at the same time the creditor will be paid 
in full the balance due him, it becomes 
apparent that the number of persons affected 


tions to assure the 


estate 
estate and 


bought vest in his 


by this type of insurance will far outnumber 
those affected by any other single type of 


msurance 


State Regulation 
of Domestic Companies 


This poses no problem, since all domestic 
virtue of 
the various legislatures of the states, either 


corporations are creatures by 
by special acts or by general acts pertaining 
to such corporations. There still are some 
states which authorize the incorporation of 
insurance corporations by special legislative 
acts which create the specific corporation 
Some 


poration 


states have so-called 
which 
such corporations provided that certain con 
ditions precedent are fulfilled, one of them 


insurance cor 


acts, permit formation of 


being that the consent and approval of the 
commissioner of insurance is procured 


Each taxed. 
can be no question of the state’s authority 


such corporation is There 


to tax its own domestic corporations. 


A domestic corporation transacting insur- 
ance business in its home state cannot have 
any objection to the regulatory acts or rules 
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of that state. Be ing a creature of the state, 
or coming into being by permission of the 
state, it is necessarily subject to the regula- 
tory acts and provisions of the home state 


To the effect 
relative to solvency, annual reports, et 


same are the regulations 


Therefore, where a domestic insurance 


corporation is concerned, state regulation 
of any phase of its business or corporate 
The courts 


is invested 


operations poses no difficulty 

have held that since the business 
with a public interest, the state legislature 
has a right to protect the welfare of the 
state’s citizens by the exercise of its police 
power, so long as it is done reasonably and 


without discrimination 


Foreign Companies Doing Business 
in the State 


Understanding 


> 


that a “foreign company’ 


is an insurance company, whether stock, 
mutual or beneficial society, incorporated in 
into the 


to transact business, we 


consid red 
a differ- 


one state and coming 


state have 


ent situation. 


Under the authority of the case of Pru 
dential Insurance Company v. Benjamin, the 
United States Supreme Court has held that 
the McCarran Act, also Public 
Law 15, by its express provisions holds that 
federal 


Congress 


known as 


business is exempt from 
further 
when speaking of the 
Underwriters Association 
“Whether or not that decision prop 
erly has been characterized as ‘precedent 
smashing,’ there t 
attitudes toward federal power in its rela- 
tion to the business of insurance conducted 


msurance 


action until action by 


The court, South 
Eastern decision, 
said 


was a re-orientation of 


across state lines.” 

Based on this case and the decisions fol 
adopte d le g 
regulating 


lowing it, various states have 


affecting and foreign 


companies 


islation 


insurance transacting business 


in their respective states on the following 
subjects, among others 
(1) Agent licensing provisions 


(2) Requirement of certain conditions 
precedent to be complied with before such 
company can transact business in that state, 
for example: 

(a) Deposit of certain cash or securities 
with some state official to insure payment 
of claims of its resident citizen policyholders 


or beneficiaries 


As an example of the extreme situation 
Texas, in 1909, passed the so-called Robert- 
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nee companies must invest 
‘Texas 


order to 


lexas reserves in 

fined in the 

lo business state 
the 
In 

se same companies 

make ap] lic: to 


ses to do busines \sac 


renew 


yndition 


to readmission, they 


are required 
! 


yremium taxes on account of renewal 

Texas poli ies after 

of withdrawal. This statute | 
United States Suprem« 


is received on 


the state. 


{1 an Unauthorized 

ocess Act In fact, 

already passe d such acts and 
This 


process in 


added to yearly 
serv of 

ain insurance 
mail-order 
The United States Supreme 


to be valid : 


compa 


business from a 


iinan 


n to demonstrate that the com- 


continues to be solvent 
laxation of such companies, upon 
f premiums collected within the state, 
to about 2 

Some 


in the usual case amounts 
f such premium collections. 
premium tax 


' 
but d 


ave no domestic 


oO WN pose 


insacting Dus 


taliatory 
Imposin 
Vv « 
to the 
tax¢ 


\ 


taxatio 


same 


operty in state 
municipal governn 


‘ f 


ix ona it 


f the above 


iction. 


ets 1909, p. 240 


Vernon's Anno 
1765 and 


now 


Statutes of Texas, Art 


Health 


7, 339 U. S 


Virginia, 14 
(1950) Virginia 
cease and order 
compa! 1 the grounds that it was tran 
b ¢ the 


Association 1 
643 


desist 


Cases 427 


obtained against the 
acting 
comfy lied 


obtaining the 


state without having 


ns precedent to it 
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legislation in one state as appli- 
cable to all companies 
business in other 


ity as to 
foreign insurance 
that state In 
may be premium 


different 


doing 


words, there one tax on 


life 


premium 


and a 
casualty and 
different 
various 


insurance companies 


tax applicable to 


surety companies. There may be 


licensing applicable to 
types of insurance companies. Also, a com- 
the parent 


be permitted to write comprehensive covet 


provisions 


pany may, by acts of its state, 
age with its fire policy underwriting, yet it 
find itself allowed to write limited fire 


State. 


may 


insurance coverage in a loreign 


Conflict of Laws in the 
Application of Statutes and Laws 
We are 


confused situation relative to the application 


all well aware of the hopelessly 
of the a neral principles ot construction ot 


laws, when it comes to the determination 
of what law shall be applied to a particular 
n. This is true where there are no 
orm laws, or statutory standard form of 
policy 
us examine the 


New York 1943 


the New Jer- 
of Llerbert 
Fire Insur 


Chief Justice 
y Supreme Court, ase 


’ 


mpany 7 ri 


stated, in setting forth the 


tion Of terms ol a policy 


Statute 


insurance policies must be in the 


form prescribed by statute, and any facts 


a policy inconsist- 


sed in { 


or conditions imp 


ent with or constituting a waiver of the 


standard form provisions are a nullity. 


st standard 


ances a policy of 
be char 
the St 


assured, 


insurance may 


adhesion; 


t of . 
parti ular 


assured may al 


‘ . 
general ruies oO! 


interpre 


policy 


Surance rf 


sO The company claimed that it 
\ doing business since it did not solicit 
or procure the agents but merely 
idvertised in the state; the assureds mailed the 
ipplications to the company and after the con- 
tracts delivered by mail, they paid the 
premiums by mail Held It was subject to 
islation and was doing business 
°5 N. J. 604, 76 Atl. (2d) 895 


is not 


business by 


were 


the leg 





Where Does All! of This Lead Us? 


“Woul 


ndard fire 


But what have some of th 
dictions done about it In 1 


surance <d.) 546-547, tl 


1 } ‘ 
summarize conclusions of ft 


courts throughout the country as fi 


“Although a standard form of poli 


re scribed by Statute, nevertheless 
rm 


acceptance by the parties, it bec 
sales, 


between them. ic] £4) 


Have tl 


col Stitt hei itré 
uniform 


it mu 


similar 


iro 


islatures hi declared 
the st y enactment 

form o surance policy 

those states still adhere to the 
interpretation o! policy contracts ag 
insurance companies, relying on 
that the insurance company, 


perts, has prepared contracts thi 
om ded 


Either the courts refuse to acknov 


rights are am] 


gislature and 


[The End] 
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Maryland Adopis New Rules 
Governing Ordinary Life 


Washington Announces 
New Procedure for Life Agents’ 
Temporary Licenses 


\ 


} 


Department Rulings 





Insurance Code. 
have been authorized to 


17.51 of the 
lf the companies 
write both life 


of Section 


and disability insurance and 
have qualified to request temporary licenses, 
the insurance commissioner has issued the 
temporary 
cluded 
17.14, 


vrite 


which has in 
provided in Section 
Code, to 


agent’s license 
authority, as 
paragraph 2, 


both coverages. 


Recently the 


iffice has made 


Insurance 


insurance commissioner’s 
a study of these temporary 
licenses and as stated in the 
dated May 14, 3: “In 
ticular emphasis was devoted to the inclusion 
under Section .17.14, 
ability 


The result of this 


regulation 
this review par 


Paragraph 2 of dis 


insurance on a temporary license 


study has been a deter 
agent’s license 
bot] life 


insurance is not in the best 


mination that the temporary 
for a company authorized to write 
and disability 
insuring 
business. It has 


determined to withdraw the privilege of thi 


interests of the public or of the 


insurance therefore beet 


ent’s license 


temporary ag issued to a life 


insurer writit insurance unless 
agent shall have first qualified 


ability 


disability 
and until an 
to write di insurance by taking and 
passing the qualifying examination for dis- 
ability insurance given by the Insurance 
{commissioner 


vill be 


for same has 


Therefore, a temporary agent’ 
license sued only after the applicant 


such disability exam 


ination. This requirement will apply to all 
State of Washingon au 


both life and disability 


companies in the 
thorized to write 


insurance 

“As at present, temporary licenses will be 
ffective for a period of only 90 days. In 
rrder to secure a permanent license the com 
before the 


an applicant 


any must have certified on or 
nd of the 90 day period that 
has completed the company’s cours« 
rr life insurance and has passed the 


com- 
pany’s examination based upon that c mpany’s 
As indicated 
above the certification must include the grade 


received by the 


approved life course of study 
applicant and the examina- 
tion must be in writing, taken in person and 
without aid and the questions and answers 
thereto must be kept on file in the office 


where the examination was given or in the 
office of the company from which the license 


Vas requested 


that 
license is not 


“In the event 
manent 


certification for per 
made within the re 
quired period, a permanent license will not 
be issued unless and until the applicant takes 
passes the life 
given by the 


and insurance examination 


Insurance Commissioner 


Cooperation with California's 
Assigned Risk Plan Urged 


In Bulletin No. 136 the Calif 


ance Commissionet 


yrnia Insur 
that 
not been making 
automobile 
bodily injury and property damage liability 
insurance 


points out some 
insurance producers have 
a bona fide effort to obtain 
through ordinary channels before 
referring the applicant to the California 
Automobile Assigned Risk Plan. Another 
practice observed by the commissioner was 
thi ot 
to 


such insurance or 


applic ant 


failing to handle 
assistance to the 
these 
would diminish the effectivenes 

signed risk plan 


The 


for which the plan was created. 


yive any 


Continuation of either of practices 


of the as 


commissioner recalled 


that the plan was to provide 


a means of 
. ] 


auto liability insurance in good 
faith to persons who were entitled to such 
insurance but who were unable to obtain it 
through ordinary channels. It 
intended that a risk be referred to the plan 


furnishing 


was not 


such risk was not 


insurance for 
through 
ducers should not rerer 1 KS 


first 
effort to secure the required in 


unless 


available ordinary channels and, 
therefore 
to the plan without 
bona fide 


surance through ordinary channels. 


Although the stated that he 
was cognizant of the fact that the commis- 


under the as 


pre 
pt 


having made a 


commissioner 


insured 
less than for those 
regular channels, he 
cooperation by insurance 
that the plan 


t 


sion for those risks 
plan was 
through the 


urged the fullest 


signed risk 
S¢ cured 
function 


producers in order 


effectively 


WHAT THE LEGISLATORS ARE DOING 


consolidate with an 
existing mutual or stock accident and health 
insurance company or life 
pany. 5S. B. 418, ratified 
effective July 1, 1953 


428 


or they may merge or 


insurance com 


April 29, 1953; 


Continued from page 378 


Oregon burial 


rvice 158 


The providing of 

no longer considered as transact- 

hospital association business 

7/18, 3. 3 
13, 1953 


Chay ter 


390, approved and effective Ma 
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Hospital associations are required to file 
forms with 
before being 
The 

may revoke this 
notice if he finds evi- 
unsound The 
n may petition the Marion County 


and contract 
commissioner 


granted a certificate of authorization 


SC he dul« Ss 


the insurance 


commissioner 
n 30 days’ 


practices, 


certain 


review the 


revocation 


South Carolina . . . A. six-member 


tive committee has been authorized 


to investigate hospitalization insurance policy 


pra tices, 


provisions, selling 


rates and 
I 


tices t | tate H 5 


Investments 
Connecticut 


investments 
panies may mn 
other hat rit » calle 


comn 


1ittees 


” committee and “executive’ 
03, H. B. 1114, ay 


April 28, 1953 


Florida 
investment 


specifi 


} lI 


tive Ox tober 


ans which 


to prin ipal by the federal 


Michigan 


are guaranteed ¢ 


rior he 

Also added 

collection of 

premiums 

B. 519, ap 

53; effective 90 days after 


maximum amount 


rance which may 
debtor has 


$10,000. Group 


Oot any 
5.000 to 
written upon metm- 
must 
Premiums may 


union; the policy 
100 members 


What the Legislators Are Doing 


be paid either on a contributory or a non- 


contributory basis; when paid on a con- 
tributory basis, not less than 75 per cent 
of the members must be insured. S. B. 279, 
approved and effective April 17, 1953. 


Missouri . . . The registration-of-policte 
apply to industrial 
except when they exceed 
Neither does it apply 


policies of three 


requirement does not 
plan policies 
$1,000 in amount 
years or less and 
less S. B 


effective 


ints of $5,000 or 


1d, 1953: 


336, ap 
90 days after 


New Jersey ... A w law concerns 
1utual life inst having 
llion life insurance policies 


lrance corporations 


s that such corporations 
all policyholders. Six 
ll be appointed by the 
court, 
president 


supreme 
1 the 
be ex officio a 
appointment, 
an is prescribed. 

haptet 156, A 
tive May 7, 1953 


Oregon .. An 
forthcoming Oreg« vised 


534, approved and effec 


ndment to the 
Statutes re 


alni¢ 


vises the requirements for the annual state- 


ments of life insurance 


May /7, 


companies H. B 


699, approved 1953; effective July 


21, 1953 


Designated 


xcept undertakers, 


Texas beneficiaries, 
let S or assignees, ¢ 
insurable interest in the 

1 making the designation 

ve | May 


adjournment 


effective 


Washington . 
ied to labor 


1y now be written to cover spouses 


Group life insurance 


unions and to trustee grouy 


PS 


and minor 
ryt] 


hildren. Group life insurance upon publi 


now be issued to the de- 


may 


ital head or to a trustee rather than 
group 
sued 


f combinations of 


ns. Trustee 


rance may be 


Pe rsons up 


admitted to 
il bene 


{ 
248 ap 





hs je , - 
| WUCUPEY 


NDIANA—The writing of dependency 
coverage in group life insurance is pro- 
hibited. 


N ORTH CAROLINA—Terms of the 
policy govern liability of insurer when 


financial responsibility statute silent.—'l 





Attorneys General 


Seca insurers writing auto 
liability insurance are required to partici 
pate in the assigned risk plan, but do not 
have to accept risks predicated on pre- 


miums received for certificated motor bus 
and truck DU 





” 


of Texas Revised Civil 
From this the Attorney General concluded 
“From your letter it appears that 

[the insurer in question] is writing insur- 


Statutes; 


which have 
complied with the provisions of Art. 91la, 
mec, Ll and Art. 91lib, Sec. 13, V. C. S 
by filing a bond o1 


ance only on motor carriers 


policy with 
the Railroad Commission in amounts re 
This being true, 


the motor vehicles which the con 


quired by the Commission 
pany in 
from the 
Art. 670lh by the 
language pointed out in Sec. 33. If 
motor vehicles ar¢ excepted from the pro 
visions of the Act, clearly the premiums 
from 


liability 
motor vehicles are likewise excepted from 


sure are clearly excepted provi 


sions of unequivocal 


such 


realized insurance on such 


A REPORT TO THE READER 


from sale) of a partnership as such, since 
all partnership income has borne its share 
t! 

(4) The ir having significance 
to a relatively few is the status of « 
income of the owners. In the case 
the outside i1 
is added to the partnership or 
ubject to the 
contrast, a stockholder 


income has added to it only 


e tax as earned. 


fourth fact 


unincorporated agency, Ice 
proprietor 
ship income and is top income 
surtax rates. In 
having outside 
the amount of corporate salary and divi 


left in the 
subjected 


dends received. Income 
tion 1s usually not 


until distributed 


corpora 
again to tax 
and if distributed in com 
fide partial 
would go o to the stockholder-owner at 


plete « bona liquidation, it 


capital gain rates 

The fifth factor which should be con 
ict of federal unemploy 
and federal 
benefits ! may be a decided tax ad 
the individual! 
partnership 


TY 


T 
| 
ment insur laws old-age 


vantage yyed by 
} 


tors! 


proprie 
over corporations 
an better control the im 
Clearly, if the ec 


assuming 


since ormer ¢ 


pact of these law rporate 


| sufficient em 


fort sed, and 
ploye would be corporate tax lia 
bility imposed undet 


and the 


these law S, whereas 
individual 


only to the 


the partne: proprietor 
self- 


e extent not otherwise 


subject 
th 


are potentially 

employment tax to 

covered by law 
This self-employment tax warrants brief 


As far 


ment income 1s 


comment as practical, self-employ 


taken into account to the 


same extent as wages. The maximum amount 


432 


the application of the Act. The Board of 
Insurance Commissioners, therefore, under 
any plan of which it has 
approved, could not legally require the as- 


assigned risks 


risks to a casualty insurance 
upon premiums real 

rtificated motor carriers, as 
s, and any insurance premiums 
excepted from the operation of 


therefore 


signment of 
company prt licated 
ized from ce 
such vehicle 
thereon, are 


the Act. We 


question to 


answer vour second 
that the 


Insurance Commissioners may not approve 


effect Board of 


a plan requiring the assignment of risks to 
a casualty ins 
upon premiums realized solely 

cated motor bus and mot truck risks.’- 
Opinion of the Texas Attorney General, N 


S-28. April 9, 1953 


urance company predicated 


from certifi 


Continued from page 372 


self-employment tax (p 


vided earnings are at least $400 or more 


statute, self mployment 


year) is $3,600. By 
defined as the net earnit oO 
(a) that part of the ne 


$3,600, but 


income is 
individual 
earnings which exceeds 
$3,600 


subject to social security tax ar 


except 
Suc h 


1 


limitation is reduced where wages 


} 


received 
during the year by the amount of such 
wages, and (b) the net earnings from self 
employment for the taxable year if less than 
$400. 


The tax is not required to be paid in 


advance of the date prescribed for final pay 


taxes (the tax is included 


ment ol 

in Ch { of the Code), nor 1s there 

provision for installment payment of the tax 

and self- 

employment tax, however, is made without re- 

gard to the It is not deductible 
Normally, ie 

} 


tax 1S computed and reported on the income 


The declaration payment of the 
nceome tax 


computing taxable net incon 


In this regard, if husband and wife 
int return, the tax on self-employ 
income is the sum of the taxes computed 


separate income of each spouse In 
requirement of Sectior 


that in the case of a joint 


words, the 
Code 


Tl 
b) of the 


return the tax 1s ¢ on the aggregate 


mputed 
come of the spouses is inapplicable to 


employment income subject to the self- 


ny yment tax 


In future articles, there will be considered 


some of the more detailed tax problems of 


the partnershy 
I pi rsh 


the one-man agency, 


and the corporate agency in the 


more general considerations 
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Is It Better Than Nothing? Warren. The Foun n Press, Inc., 268 
; : Flatbus! Avenue Extension, Brooklyn 1, 
Law: The Science of Inefficiency. William New York. 1953. 1,308 pages. $9 
Seagle lhe Macmillan Company, 60 Fifth 
Avenue, New York, New York. 1952 


pages $3 50 


publi ate 
about a 
The iconoclast Seagle says that 
y nature law is doomed to be inefficient.” “ase law : rul 
lawyer will immediately kK: How does ombined to make tl 
define efficient” ? hi ! 1953 edition 
“The 
meaning Ol 
accomplished; 


necessary 


reement conc 
served by the law 
posed to promote Stability, 
supposed to leave room for Chang 
the law is supposed 
must also reconcile liberty 
lhe law must undoubtedly 
reconciling. It must reco 
the Individual with tl 
ate; the rights of Persons 
of Property, and, of course, 
tice In these large abstrac 
comfortable room for maneuvering 
| d direction rhe la 
a hine that 
it will run 


same time 


scribes a number 


} , } 
which we I! 


courts and 


Tl al ne} 
and admin 
d wit ‘ 
loose-leaf Code and 


published — by 


Books and Articles 433 





Commerce Clearing House, Inc., under the 
title FeperAL TAXATION—CuRRENT LAW AND 
PRAcTICE (SURREY & WARREN), iS prepared 
by the editors and is used in their classes 
In this loose-leaf volume and its regular 
supplements are the texts of the income, 
estate and gift tax Code 
Regulations, 
sions and rulings, other 
rial that 
, and other m: 


provisions of the 


and significant current deci 


than current mate 


similar to contained in the two 


casebooks 


rs related to the 
income tax machinery supplementary 


current material is, in addition, keyed to 
the casebooks to facilitate coordinated use 
books and the volume. 
Thus, this income tax as well as 
Warren and Surrey, Federal Estate and Gift 
Taxation, Cases and Materials—is kept cur 
CCH student’s loose- 
TAXATION—CURRENT 
(SuRREY & WARREN). 


ot those loose leaf 


CaSsé be 0k 


rent by means of the 
leaf 
LAW 


reporter, Frperal 
AND PRACTICI 


This book is encyclopedic in nature and 


therein lies its advantage to lawyers, tax 
men beyond | the 


and others classroom 


Where 


collators have listed significant 


and 
law review 
articles, quotations from other books, rul- 


doors. possible, the authors 


ings and comments which are invaluable 
in the aid they offer to the further explana 
tion of a technical point and as a beginning 
for exploration by a researcher. As evidence 
opinion in the 


Ochs case is reproduced under the subject 


of its up-to-dateness, the 


of medical expense deductions. This case 
has been provocative of much criticism for 
its unsympathetic holding, but it is a land- 
mark case illustrating that where an excep 
tion in a statute is necessarily general, spe- 


cific limitations must be applied by the court. 


ARTICLES 


Articles of interest 
legal publications 


in other 


The Changing Scene and Negligence Law 
This article is one of a symposium on 
the law of torts. In it is traced the growth 
of negligence law in its two most significant 
developments. The first is the 
legal protection afforded the individual and 
shift of power 
The author sug 
gests that both phenomena are the products 
of the expansion of group power and the 
overshadowing of the interests of the in- 
dividual by the welfare of the group 


decline of 


the second is the irom 


trial to appellate courts 


Of this second development, the author 
says: “The trial 
ministratively a law unto itself, but is a 


434 


court is no longer ad- 


unit in a comprehensive and increasingly 


well-knit judicial system. The ultimate re- 


is that power and 
+} 


sult, as in any hierarchy, 
e top ‘i 

Unde1 
North 


January 


re sponsibility have gravitated to 


Green, “The Individual’s Protection 
Risk Sharing,” 


Law Review, 


Negligence Law: 


/ 


western Univer ty 


Februat y, 1953. 


Contract or No-Contract ... In making 


1 


a choice between rescission and damages, 


a person who has been induced to enter a 
contract by fraudulent misrepresentation has 
rming the ag 


: 
to elect between t reement no 


contract or contract The author states that 
there is an abundance of authority in Anglo 
American effect that a party 


should not be permitted to occupy logically 


law to the 


inconsistent positions, and hence requires 
the defraudee to elect between the remedy 
proceeding upon the theory of disaffirmance 
of his contract and the remedy which admits 
his contract to be a subsisting obligation.- 

Yerkes, “Election of Remedies in Cases 
of Fraudulent Southern 


California Law Review, February, 1953 


Misrepresentation,” 


Tortfeasors 
Jersey 


Contribution Among Joint 

. . A member of the New and 
Washington, D. C. bars compares the New 
Jersey Joint Tortfeasors Contribution Law 
with the Uniform Contribution Among Tort 
Feasors Act Dauber, “New Joint 
Tortfeasors Contribution Law,” Rutgers Law 
Review, Winter, 1953 


ler sey 


“Nothing New Except What Is Forgot- 


ten ° 
County of 


judge of the 
that 
arbitration as a 


some legal 


A superior court 
Angeles 

think of 
new, twentieth-century gimmick, 
that 
may have been rooted in arbitration 
that 
courtroom trials have 


both 


Los reminds us 


while most of us 
themselves 
More 
nor 


historians suggest courts 


over, he says “neither arbitration 


traditional inything 


to fear from the other; have a con 


structive place in our commercial society.” 
Mosk, “Arbitration Versus 
Arlitration Journal, No. %, 1952 


’ 


Litigation,’ 


’ 


Death of a Business Partner . . . How 
to keep a business alive when one partnet 
dies is the subject of this article. The author 
enumerates the four alternatives presented 
for disposition of the partnership interest 
liquidation of the partnership business, sale 
of the decedent’s interest to the surviving 
partner, continuation of the business, and 
incorporation.—Edmonds, “The Disposition 
on Death of Partnership Interests,” Chtcago 


Bar Record, April, 1953. 
IL J — June, 1953 





Life Insurance Production Booming 


the United 
gains in March 
1953, according 
Management 
Life In 


Sales of life insurance in 
States showed appreciable 
and for the first 
to the Life 


Association, as 


quarter of! 
Insurance Agency 
reported by the 


surers Conference 


follows: ordi 


March production was as 
$2.69 million, up 26 per cent; group, 
up 153 per cent; industrial, 


March 


increase of 34 


million, 
$560 million, up 6 per cent. The 


total was $3.337 billion, an 


cent 
1953’s first 
19 per 


The comparable figures for 
8 billion, up 


quarter: ordinary, $5 
cent; group, $1.241 billi 
industrial, $1.505 billion, u 


total, $8.304 billion, up 24 


$25,000 Jackpot 


Recently the ne 


thorough detective 


lers Che murdering pai 


N ew 


crime 1 had carefully concealed 


air from Chicas Orleans to com 
mit thei 
Police 


1 them An 
1 


enterprising detective thought of the at 


+] > : ‘ ] 
ner if \ using aliases 


needed names to 


matic vending machines which dispense 


insurance at airports and checked to see if 
the criminals had patronized them. Sur 
they had The 
They 


and 


men traced 


were 


I ad, ot course 


to justice 


ir right 


names 


rect addresses 


ance machines do a brisk 


airline passengers 
use as a slot machine 


1 


pot seems large for the smal niums asked 


for. Prominently displayed near the mac’:ine 


The Coverage 


1S uall S1pzt notilying pas- 


there ] 


sengers hi h msurance covers only 


flights on “scheduled” airlines Che policy 


repeats this condition. Sometimes, however, 


passengers unaccustomed to air-travel routine 


are unaware of the difference between 
“nonskeds,” and users of the 


‘ckeds” 


latter buy insurance 


anyway 


late in 1951 at the 
bought $25,000 


Such a case occurred 
Newark Airport A 


Wo th or coverage 


lady 
and then set out by 
nonscheduled plane for Miami, Florida. A 
’ ‘ 

piane crashed and sne 


beneficiary sued on 


“scheduled 


company 


few minutes later the 
was dead Her 


policy despite the 


The 


a SuUMMmary 


4} 
ri 


pro 


airline” 


viSO insurance “moved 


judgment and dismissal 


complaint on the merits on the ground ot 
lack of 
policy by its terms applied only to a flight 
‘Scheduled Airline’ or 


Scheduled Airline 


published schedules 


coverage, specifically because the 


flight by ‘a 
maintaining 
mT 


the airline 


on a 
Civilian 
regular was 
insurer that 
scheduled 


is established by doc 


proot 


contended by the 


a civilian airline and 
mentary 


which cannot be disputed oa 


New York denied the 


judgme nt and ordere d 


court in 
motion Summary 


the case to be tried. The appellate division 
of the supreme court upheld the decision on 
May 12, 1953, in Luchs v. Fidelity and Casualty 


f New York, 3 Avr. 18,199 


yhrases in question are so 
they can mean 


V hic h de 


unambiguous that 


thing, 1. « , that fendant 


mean, the court said. “may 


ummary judgment without 


a trial, ar he burden is on defendant [in 
company] to establish that such is 
the only meat or that can 


Products 
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Surance 
construction 
(Hartol 


; ‘ 
be ne | thereon 





PERSONS AND EVENTS 


anni 


I 


Mz 
‘ 


of ¢ i< 
I 


Neal oi 


| ins atl 


Mnimittese 


annual 


VS lato 


lerwriter 


enth An 
\ssociation 


\ 


djusters, 


. 
E 
“e 


Leal 
Hiei 


{ 


rp. 2 
+4, 49) 


“Defendant d 


Ik 
Im question wel 


{ 
( 


th 
u 


this 


‘ rm ‘non 


s¢ 


by the Civi 


poli y was 
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tality 
1, Platts, pr 


Prudent 


1 
, 


| Indem: 


Heard, vice 


lay 


ng W. 
. 


LCC ee 


| May 


Ernest B. Graham 


\tt 
rz 


Ciatl 
Ral 
Accid 


an ph 


( ompar V 1 
Dewey D 


als al 
orsett cor 


eC 


Robert R. 


Accident 


Edwin S. Overman 


1} 
i 


recently chos 


cr relati 


iit 
S¢ le cti 
Loman, « 


\py 


! 


the 


mntim 


Jack 


t thre 


Lavanhar 
| 


al 
Marine 


onvent 


National 
Insur 


nm rT Supervi ul 
+} 
ol Independent ince 


iccording 
3ockius, |) 
| 


to 


an aril 


ouncement 
Meet 

nt Hot 

19 and 


‘ Departs t 


Alfred J. Bohl- 
We 


me ‘ 
t 


’ 


‘ sic Nn 


it the Fairme | of wsural 


M. 


ee 


tb. 


) Theodore 


AT 


Banta 


Insurance Ce had been 


} 
i 


1 
(| 


adopte nt 


appart 
scheduled flig] 


WW 


ne wit 
¢ 1 


ot claim tl 
detined 
heduled airline’ 

\eronautics 
j 


issued, 


| j 
thie 


at words 


t red 


req 
tickets were sold to make 
On the 


be flown 
e in the policies; 


it 


I 
Was not in athdavits 
Board | 


and exhibits 


sul 
| W " 


motion t 


summary 
did 


judg 


but the tern 


not su all 


IL J— June, 1953 





thre 

hold tl 
the lar 
plain at 
dismissal 
law on tl 
mary 


+ 
i< 


problem 

can be 

What app! 

by the safe 
automobile 

incentive for careful 


‘ $7? OOO) 
automobile accidents 


} 
daar ¢ 
These provocallve 


1, 


coverave and 
mstirance cover: 
owner of an insures 


basis as it is to 


“Without 
»blem, | would s ow Se ] “(6) There 


ortalr ( } those who 


mcentive 

. step toward bringin 
to the problem 
Certificate of Insurance 


than two automobile 


he is the driver and whet 
of each accident exceeds fifty 
lis rate of premium would be 


increased fifteen (15%) per 


The Coverage 





premium paid by him for the existing 


coverage. 


“(7) If the driver of an automobile is 
involved in an automobile 
if the Certificate of Insurance 
produced by the driver involved, the auto 
mobile would automatically be impounded 
immediately, regardless of additional evi- 
dence of financial responsibility shown by 
this driver or the owner thereof. 


“(8) A_ policy 
especially for 


and 
cannot be 


accident, 


contract will be written 
automobile non-driver owners 

“The safety problem is a distinct problem 
even though it is indirectly 
the automobile 


connected to 
problem here 
under discussion. The product of a qualified 
driver on the public highways who neces 
Certificate of Insurance 
will in all probability increase the emphasis 
upon highway safety. The solution to the 
automobile problem is liability 
in conjunction with a 
strong safety program. 


insurance 


sarily possesses a 


insurance 


Insurance coverage 


“If we are to have a compulsory auto 
mobile insurance program, then, I believe 
that each driver should be licensed after he 
has obtained liability insurance coverage.” 


Canadians Cut Insurance Capers 


Our friends in Canada, even as you and 
I, have thei insurance 
courts are 


share of problems, 
called 


upon to settle controversies involving insu! 


and Dominion regularly 
ance questions much the same as those in 
tribunals in the United States. The follow 
taken from the May, 1953 


DoMINION Report SERVICE 


ing cases are 
CCH 

A pile of dirt is an object—An auto 
mobile insurance policy covered 


ssue oOo} 


“damages 

caused solely by accidental collision 
with another object, either moving or sta 
tionary, or by upset.” The insured’s truck 
collided with a bank of earth beside an 
excavation. The trial judge found that 
the accident was not covered by the policy 
because there was no upset, and the damage 
to the truck was not caused by a collision 
with an object, moving or stationary. On 
appeal, the judgment was reversed. The 
higher court said the accident was covered 
by the policy, because the bank of earth was a 
stationary object within the meaning of the 
Howard McLean v. Guardian Insur 
L. R. 71-098 (CA 1953) 


The contest was a draw.—A sum of 
money disappeared from the premises of the 
who sued the insurer to recover 

The dismissed. It 


policy 
ance Company, I. 


insured 


the loss. action 
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was 


was held that both parties failed to present 
the preponderance of evidence 
to satisfy the court as to whether or not 
the claim was valid. The evidence presented 
by the was of such a nature and 
so unconvincing that the onus of proof was 
not satisfied The insurer, on the other 
hand, did not prove that the exclusion 
clause of the insurance policy relieving the 
insurer from liability for loss “caused by a 
dishonest, fraudulent or criminal act of an 
employee or officer of the insured” was 
applicable-—Michael P. Georgas Company, 
Ltd. v. Metropolitan Casualty Insurance Com- 
pany of New York, 1. L. R. | 1-100 (SC 1953). 


What is depreciation?—The Saskatche- 
wan Insurance Act provides that where an 
automobile is completely destroyed or dam- 
aged beyond “the insurer is not 
liable beyond the actual cash value of the 
automobile at the time any loss or damage 
occurs with proper depreciation, 
A recent case involved interpretation of 
the word “depreciation” as used in the law. 
The court ruled that the word as quoted 
relates to the car as it was before the acci 


necessary 


insured 


repair 


” 


dent and not to any depreciation caused by 
the accident. The insurer is only concerned 
with the “actual value” of the 
mobile in the event that it 
destroyed or damaged beyond repair in an 


Thus the liable 
repairing the damages so 


cash auto 


is completely 
accident, insurer is only 
for the cost of 
make the 
serviceable as it was prior to the accident. 
-Taylor v. Saskatchewan Government Insur- 
ance Office, I. L. R. J 1-101; 8 WWR (NS) 
134 (QB 1953). 


automobile as strong and 


as to 


A case of suing the wrong party.— Th 
plaintiff asked an insurance broker to get 
him an automobile insurance policy on his 
truck. The touch with the 
defendant agent who took steps to have the 
policy issued. The plaintiff paid the prem 
ium to the broker. The broker kept the 
The agent was billed by the insur- 


broker got in 


money. 
ance company and had to pay the premium. 
The plaintiff changed his mind about the 
policy, went directly to the insurance com 
it, and then 
The action 


pany and cancelled sued the 
agent to recover the premium 
was dismissed. The plaintiff had a claim 
only against the broker, his agent, who was 
debtor 


company. He 


the real in the case, or against the 


insurance had no. claim 
against the agent who only represented the 
insurance Company and was not a party to the 
contract—Landreville v. Pacaud, 


56 (MCM 1953). 
IL J— June, 1953 
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7 he insured took 
and in the gun- 
ensued was himself killed. The 
beneficiary sued the insurance company to 
recover under the double indemnity acci- 
dent benefit clause in the policy. The com 
pany had retused to pay, alleging that the 
insured’s death did not result “from bodily 
injury ... caused solely by external, violent 
and accidental means” but 
directly from 
insured” 
out in the court dis 
mussed the action, holding that the insured 
had fired at his 


Lay that pistol down. 
a shot at 
battle which 


another person 


“directly or in- 
a violation of the law by the 
ll ithin the 


and fell exception set 
clause. ‘| he 


Salle 
killer in violation of the 
within 
Furthermore, the 
company 


criminal law and that the act 
the claimed 


court 


Was 
exception. 
said, even if the had been 
that the insured’s 


there could 


unsuccessful in showing 


act was illegal, 


have been no 
death of the insured 
was not accidental because the consequence 
was a result of his act 

Turner v. Northern Life Assurance Company, 


I. L. R. § 1-103, 1 D. L. R. 427 (SC 1953) 


since the 


recovery 


foresee able 


Kentucky Federal Court 
Decides Admiralty Case 


Kentucky is well known for its abundance 
of colonels, but a case decided by the 
United States Supreme Court on June 1, 
1953, indicates that the governor of that 
friendly commonwealth should add some 
admirals to his staff. 

A New York lady was killed five years 
ago in a collision between two motorboats 
on the Ohio River off Cincinnati. That 
stretch of water happened to be within the 
territorial contines of Campbell County, 
Kentucky. Six months later, an ancillary 
administrator was appointed for her estate. 
For a reason not explained in the case, the 
appointment was made in neighboring Ken- 
ton County, Kentucky. 
matters because, 


This complicated 
Kentucky law, the 
appointment of an administrator in a county 
void. Since the 
lady from New York, she 
had no Kenton County estate. She did have 
an estate in Campbell County, however— 
a cause of action for wrongful death against 
the owners of the two motorboats. 


under 


where there is no estate 1s 


deceased was 


Che administrator brought his action for 
wrongful death in the United States District 
Court for the Eastern District of Kentucky. 
It was at this point that matters 
complicated—and interesting. 

The Ohio River is a navigable stream, 
under federal 


grew 


admiralty jurisdiction. In 


The Coverage 


maritime law, no recovery is allowed, gen- 
erally, for death. 
1920, provided for recovery in cases occur- 


wrongtul Congress, in 
ring on the high seas, but the Ohio River, 


for all its majesty, does not come within 
In an earlier case, however, 
the Supreme Court had ruled that 
death results maritime tort 


committed on within a 


that category. 
“where 
from a 
navigable waters 
State whose statutes give a right of action 
on account of death by wrongful act, the 
libel im 
sustained by 
(Hest 


Garcia, 257 U. S. 233, 


admiralty courts will 


personam for the 


entertain a 
damages 
those to whom such right is given.” 
ern Fuel ( 
242 (1921). 


mipany Vv 


brought a libel in ad- 
federal court, but the 
been appointed in the 
his opponents’ dé 
murrer to be sustained. He then obtained 
another appointment as ancillary admuini 
strator in Campbell County, where, as men 
tioned estate. Next 
he filed a amend his libel by 
alleging this new appointment. Unfortun 
ately, by this time, the statute of limitations 
one year in length—on the Kentucky wrong 
ful death act had expired. 
demurrer by the defense was sustained 


The administrator 
miralty before the 
fact that he had 
wrong 


county caused 


before, there was an 


motion to 


gain a 
This 
ruling provided the crux of the case. The 
first appointment as administrator was void, 
the court said, and the amended libel could 
not “relate back to the inception of the libel 
procedural hurdle—the 
fact that the second appointment could not 
“relate back” libelant his 
for the time being. 


proceeding.” ‘This 


cost the case 


The United States Court of Appeals took 
matter. It 
appointment was 


a different view of the 
that the first 
but held that 
action alone is sufficient, in 


agreed 
defective, 
“the existence of a cause of 
Kentucky, to 
support the appointment of an administrator, 
and hence that the Campbell County appoint 
ment valid.” 
that the had correctly inter 


preted the Kentucky law on the “relate back’ 


was Further, the court said 


judge below 


point but then ruled that, as to this point, 
Kentucky law 


case Was, therefore, re versed and remanded 


was not controlling. The 


The 
request to review 


for trial. Supreme Court refused a 


that 
was tried, the administrator won a verdict 


decision. The case 


and the court of appeals affirmed it. Then 
the Supreme Court agreed to take the case 
on certiorari. 


In Levinson v 


Deupree Dkt. No. 439, 13 
CCH Unirep States SupreMe Court BuLLe- 
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tin 1429, the Court affirmed the 
for the administrator. In the 


Mr. Justice Frankfurter, 


judgment 
opinion ol 
delivered for a 
unanimous Court, the issue was stated to be 


whether the trial court 


“accepting and en 
h 


forcing the limited scope given to the right 


by the local law which created it, must also 
be bound by the dubious and perhaps con 
flicting 


found in 


iitimations on elegantia juris to be 


local decisions, whether, that is, 
a federal court 18 imprisoned by procedural 
to amendments of plead- 


niceties relating 


ings 


Court for the 
heard this suit 


States District 
Kentucky 


Its jurisdiction did not 


“The United 
District of 


itting in admiralty 


eastern 


derive from diversity of citizenship; indeed 


there was no such diversity The rea 
suit and why 
Kentucky 
Kentucky 


representative’ are 


the court heard the 
it deemed itself controlled by the 
and by the 
‘personal 
quite Che District Court adopted 
and enforced the obligatio created by the 
State of Kentucky not because it sits in 
Kentucky and responds to the desirability 
of uniformity in the administration of jus- 
that State. In the 
congressional action, the court adopted and 
obligatio Ken 
any 


SOS why 
statute of limitation 
definition of 
different. 


tice within absence of 
created by 

originating in 
And it was bound 
found it but not 
unilormity ol 


enforced the 
tucky as it 
foreign jurisdiction. 


would one 
to enforce it as it bound 
that to 
results in procedural niceties with the courts 
of the jurisdiction 
obhtgati as 


beyond Strive tor 


which originated the 


As indicated by the above quotation, the 
Court felt that federal practice must control 
administrator, 
under 


“whether the 
effective appointment 
should be permitted to amend 


the question 
holding an 

Kentucky law 
his libel so as to allege that appointment, at 
a time when the applicable statute of limita 


tions would bar a new suit.” 


point remained. What is the 
practice that the trial court 
followed Mr. Justice Frankfurter 
Rule 23, Rules of Prac 
Maritime Cases 


One more 


federal should 


have 
found and cited it 
Admiralty 


tice im and 


Judgment for the administrator was af 


firmed, ‘The case may very well be the first 


and last in which the good people of 


Kentucky will 


referred to admiralty practice rules for de 


have a court in their midst 


cision of a controversy over a tort in Camp 


bell County 
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Triangle: Insurance Company, 
ICC and a Federal Court 


An insurance company failed to submit 


necessary for evalua- 
by the Inter- 


As a result 


certain mtormation 


tion of its financial position 
state Commerce Commission 
the commission retused to approve the com- 
to accept its certificates of insur- 
with motor-vehicle 
carriers subject to the Interstate Commerce 


Act 


The company 


pany or 


ance in connection 


resorted, or attempted to 
judge court 
cedure It Houston Fire and 
Insurance Company, CCH FEDERAL 
7 80,855 (DC Tex., 1953), 
that the commission’s order was not subject 
court. It has 


resort, to federal three pro- 
Was held, in 
Casualty 
CARRIERS REPORTS 
been 
that 


com- 


such a 
held, the 


review 


to review by 


consistently opinion said, 


jurisdiction to orders of the 


mission does not include preliminary or 
this kind, for the 


administrative 


interlocutory actions of 
that all 


exhausted 


reason remedies 


should be before resort to the 


courts is had This is especially true, it 
was added, of investigative steps prelimi- 


nary to a determination of the matters 


Investigate d 


Partner's Life Insurance 
Exempt from Income Tax 


insure their lives tor 

When the insured 
are the proceeds of the life insurance 
to the partnership subject to federal 
No, said the Internal Revenue 
Rul. 72, IRB 


difference, the 


Partners commonly 
the benefit of the firm 
dies, 
paid 
mcome tax’ 
Bureau recently in Rev 
1953-10, 2 It 
pointed out, 


makes no 
whether or not the 
firm by 
the partners ts for a valuable consideration 


ruling 
transter of the policies to the 


, 


since the basis of the insurance policy to 
the partnershi», in these circumstances, is 
contributing 


the same as its basis to the 


partner 


There is another side to the story, how- 


evel Premiums paid on the insurance by 
the partner who took out the policy are not 
deductible 
Rev. Rul 
Insurance 
beneficiaries to induce them to retain their 
investments in the partnership. Therefore 
himself a direct or indirect 
beneficiary under the policies, even though 
1922 
1340, 


he insured, said the bureau in 
73, IRB 1953-10, 10, takes out the 
and 


names his copartners as 


the insured is 
he is not named as a beneficiary. A 


bureau ruling to the contrary, I. 
I-1 CB 119, was revoked. 


IL J— June, 1953 





NEGLIGENCE 
Cases Involving Negligence, 


as Reported by CCH NEG- 
LIGENCE REPORTS 


Duty of Skating Rink Operator 


Since the defendants were not insurers 
of their patrons’ safety, the North Da- 
kota court rules they had no duty to pro- 
tect the plaintiff from such an obvious 
and inherent risk as the crack in the ice 
that caused his injury. 


number of vez 
the 


For a 
Mouse 


heen 


irs, portion ol 


River near city of Minot 


pet alr 1C¢ 


The 


land adjacent to this rink and 


used as il 
the 
upon which a 

The 


a person W ho 


in the winter defendants owned 


shack called “a warming house” stood 
defendants leased this land to 
maintained the warming house, kept the rink 
free of snow and flooded, rented and sharpened 
1 and sold tickets 


sold refreshments 
to skate on the 


? 
Skates, 


allowing people rin} 


The 


plaintiff was a 13-year-old boy | 
d ' 


ol experience. He 
skated over this ice on several occa 


t 


r vears Ol! 


rior to his acciden 
his accident, he had engag I 
\iter 


warming 
there when 


1 
this game, 


' 
house and 


ym-pam-pull away.” 


to the 


of ~p 
he h: 


just 


id gone was 


his skate 
be« LITi¢€ This 
caused him to fall and break his leg The 
plaintiff bri i defendants, 


that the crack in the ice cau 


the 


returning from 


wedged in a crack in the ice 


uught suit against the 


alleging sed hts 


fall 


and that defendants had ftatled t 


Negligence 


Selected Decisions 
from All Jurisdictions 


rink 
affirmatively 


maintain the skating 
that 


1 


showed that the 


properly 


court noted the evidence 


crack in the 
ole cau t the plamts s tall 


quent injury Che sury found tor 
' 


tiff, but the trial court granted a judgment 


excite indi { verdict for the def 


int and the 


plaintiff appealed 


that the crack that 

plaintiff fell over was just such a crack 
that could be game of 
“pom-pom-pull away” had been played on 
the ice There which the 
of ordinary 


his patrons could 


The court pointed out 


the 


expe cted when a 


Was nO Way in 


manager of a rink by the uss 


care for the 
pre 
Tt on 
herent in the 


protection ol 


vent such cracks or ouges forming 


conditions, the said, are in 


sport or 
takes chances 


skater his 
+} 


injury that might be « 


sarily every 


ave iding aused 
these « onditions 


1 ai 
lie rollowing 


& Redfield on Negligen« on ' 
647 
“One 


passage trom she 


arinan 
sements 
and Sports,” Section 1566, was 
quoted by the court 
in the diversion afforded ky an amt nt 


1 


device accepts the dange 


the ‘ obvio and necessary 


Oo parti Ipate Ss in 
a fencer 
thra 
e 
a ball 
ball.’ ” 
called by the 


One ot 


Attention 
number of « 


was 
ases these, Clayton 
New Dreamland Roller Skating Rink, 
NEGLIGENCE CAs! 1027, 14 N. Jj 
390, 82 Atl. (2d) 458, was 


VS a 


prietor oO! an 


19 
supe 
fol 
pro- 
an 
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uote d as 


general principle the 


amusement park is not 





insurer of the safety of patrons and is not 


bound to protect them from such obvious 
risks as are necessarily incidental to the 
use of the premises or its amusement de- 
vices. ” On the basis of this principle, 
the court affirmed the directed verdict for 
the defendants.—Filler v. Stenvick. North 
Dakota Supreme Court. January 31, 1953. 
1] NEGLIGENCE Cases (2d) 819, 


Relationship 
Between Codefendants Disputed 


The Massachusetts court rules that it was 
error for the trial court not to instruct 
the jury as to the liability of the defend- 
ants if they found that the relationship 
between them was that of licensor and 
licensee. 


Mr. William H. Taylor, Jr., of the Bos- 
ton law firm of Taylor & Foley, has sent 
us an interesting case abstract. 
follows. 


His digest 


Defendant A was the operator of a gaso- 
line filling station. His codefendant, B, paid A 
for the right to use part of the parking area 
of the station premises as a place to sell 
Christmas trees. “. . . it [ 
loose arrangement 


was 
whereby he would 
whatever space seemed to be available 
he hired no fixed area.” A did not care what 
area B used as long as it did not interfere 
with A’s business, had no objection to B’s 
customers walking up to the space where 
the trees were sold, and B, his employees 
and customers had the right to use the rest 
rooms. A had supervision and control over 


sort Ol a 


take 


the whole area of the station, including the 
driveways and pump Plaintiff had 
just purchased a tree and was standing in 
the driveway when she slipped and fell on 
some ice, 


areas. 


She described the place where 
she fell as a patch three or four feet wide 
on a slant which was dirty looking covered 
with ice packed down and with ruts two or 
three inches deep covered with pine needles and 
debris from the trees. She had noticed that 
as the trees were being shaken and spread 
out for display, snow, ice, twigs and needles 
fell to the ground. It was snowing lightly 
at the time of the accident, but the snowfall 
was so light that one could see the rutted 
ice beneath the film of snow. The trial 
judge instructed the jury that the relation- 
ship between A and B was that of landlord 
and tenant and on that basis charged the 
jury as to the liability of each of the defend- 
ants. He refused to let the jury decide 
whether the relationship between the de- 
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fendants was that of licensor and licensee. 
Plaintiff took exceptions to the instructions. 
The jury returned verdicts for both defendants. 

In sustaining the plaintiff's exceptions, 
the court held that inasmuch as B did not 
acquire any definite area to use for his 
selling space, and did not acquire exclusive 
possession of the area, but was to adapt his 
actions to the prior needs of 
the jury could have found that B was not 
a tenant but a licensee of A, and should have 
been instructed as to the liability of the 
defendants if they found that such a rela- 
tionship had existed. It could be found 
that the plaintiff was a business visitor as 
to A, as she the premises in 
the right of B for a purpose for which A 
was paid 
to use reasonable care to put and maintain 
his premises in a reasonably safe condition 


A’s business, 


was using 


It is the duty of a paid licensor 


for those using it for the purpose for which 
it had been There evidence 
that A was negligent, since it could be 
found that he had possession and control 
of the area, and it could be further found, 
from the evidence of the film of snow over 
the rutted ice, that the ice had been there 
long enough for him to have known of its 
existence and taken steps to make it safe 


licensed. was 


for B’s customers, as by sanding or remov- 
ing it. B cannot be absolved from liabilty 
merely because he was a licensee. The fact 
that snow, ice and debris fell from the trees 
while his employees were displaying them, 
together with the evidence of the presence 
of needles and dirt on the rutted ice pres- 
ented a question as to his negligence in 
causing the dangerous condition. 
could found a 
toward his customer. 


The jury 
duty 
If the injury had oc- 
the area used by 


have breach of his 
him, it 
was B’s duty to warn the plaintiff of dan- 
gers she might encounter while using the 
driveway, of which he knew and which she 
would not have been expected to know. The 
fact that the plaintiff knew of the presence 
of the ice 


curred outside of 


does not make her contributorily 
negligent as a matter of law, since an invita- 
tion to a with it an im- 
plication that the premises are reasonably 
safe for the The court 
rested its decision, in part, on the case of 
Lanagan v. Jordan Marsh Company, 324 Mass 
540, where recovery was upheld for a fall 
sustained by a store customer on hard 
packed snow and ice on the outer step of 
the store entrance, the 


customer carries 


customer’s use. 


snow having ap- 
parently come through natural processes.— 
Willett v. Pilotte. Massachusetts Supreme 
Judicial Court. January 5, 1953. 1 Necit- 
GENCE Cases (2d) 972. 


IL J — June, 1953 





LirE 


Cases Involving Construction 
of Life, Health and Accident 
Insurance Contracts, as Reported 
by CCH LIFE INSURANCE 
REPORTS 


Waiver of Premiums 
Effected by Blindness 


The Oklahoma court rules that there was 
ample proof that the plaintiff’s blindness 
originated after the policy in question was 
issued. 


Action was brought on two policies by the 
assured alleging loss of the sight of both 
eyes. The assured plaintiff was a former 
construction worker who became an agent 
for the defendant in July, 1949. In March, 
1948, he had purchased a hospital combina- 
tion industrial policy from the defendant 
insurer. Before being appointed agent for 
the defendant, the plaintiff was required to 
take out a life insurance policy with the 
defendant and after physical 
examination, the policy issued. 


passing a 
was 

Prior to 1949, the plaintiff had never worn 
glasses, but sometime during 1949 he began 
to wear glasses while driving a car in ex- 
treme light or sunlight. In January, 1950, 
while driving his car along a snow-covered 
highway, “everything went white.” The 
plaintiff pulled off the road, waited 15 or 
20 minutes until his vision returned and 
then drove off. Then followed a series of 
incidents involving periods of blindness and 
visits to various This culminated 
in May, 1950, when the plaintiff's family 
doctor pronounced the plaintiff totally and 
permanently blind. 
the condition as optical atrophy which con 
dition gradually and is 
difficult to diagnose in its early stages. The 
causes of optical atrophy are skull fractures, 
brain syphilis and exhausting dis 
eases. Two incidents that the plaintiff testi 
fied had happened to him prior to March, 
1948, were held by his family physician to 
be insufficient to cause the plaintiff's blindness 


dc ictors. 


This doctor diagnosed 


usually comes on 


tumors, 


The plaintiff brought suit on the first policy 
(the hospital combination) to recover the 
payment for loss of sight of both eyes and 
on the second policy (the life) for a waiver 
of the permiums for as long as the disability 
continued as provided for in the policy 
The jury’s verdict was for the plaintiff on 
both counts. 


Life, Health—Accident 


In holding that the plaintiff was not en- 
titled to recover on the first count, the court 
said: “The only evidence of a skilled pro- 
fessional person in that of 

[the family doctor]. His evidence 
that the plaintiff has 
brought himself within the insuring condi 
tion of the policy, which is that plaintiff's 
sight or time must have 
solely from bodily injuries sustained during 
the term of the policy effected through ac- 
cidental means.” 


this record is 


does not establish 


loss of resulted 


On the second count the reviewing court 
affirmed the jury’s verdict because of the 
evidence. The court was satisfied that the 
evidence showed that the plaintiff was ex 
amined by the defendant’s doctor prior to 
the issuance of this life policy, that he passed 
the examination and was then put to work 
for the defendant. This was taken as com 
petent that plaintiff's disability 
originated after the policy was issued and 
while the premiums were paid up.—United 
Insurance Company v. McElwee. Oklahoma 
Supreme Court. January 27, 1953. 1 Lirt 
Cases (2d) 76. 


evidence 


Burden of Proof Not Met 


The plaintiffs failed to prove, either by 
expert medical testimony or circumstan- 
tial evidence, a causal connection between 
the assured’s fall and her death and there- 
fore cannot recover, rules a Pennsylvania 
court. 


The assured, who was the mother of the 
plaintiff beneficiaries, insured by the 
defendant under three identical life policies 


was 


Each of these policies contained provision 
for double indemnity if death resulted from 
violent, external accidental 
the exclusion of any bodily or mental dis 
ease or infirmity. The assured was found 
at about 6:30 in the morning 
flight of outside steps 
She 


and means, to 


lying on a 
leading to her son’s 
and living 


The only evidence presented 


home was 62 vears old 
with her son 
of her activities prior to her fall were that 
she had spent the evening before her fall 
in a tavern, drinking wine and dancing from 
ll until 


intoxicated 


midnight 
The 
somewhat infirm, 


However, she was not 
steps were of wood and 
but the assured was thor 
There were no 


which caused 


oughly familiar with them. 
witnesses to the 


her death. Her 


occurrence 


injuries were bruises on 


the le gs, 


a cut on the upper lip below the 
nostril and the 


a second superficial cut on the 
forehead at the hair line. No autopsy was 
held and there was no medical testimony as 


The jury found for 
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to the cause of death 





the plaintiffs and the lower court gave judg 
ment for the plaintiffs. 


The superior court reversed this judgment 
and entered judgment for the 
with this “There 


nesses to the 


defendant 
were no wit- 
although circum 
light of the 
may be accepted as establishing an 
dental fall Phe from all of the 
circumstances however is insufficient, especially 
in view of the 


Occurrence 


stantial evidence, in the verdicts, 
accl 


evidence 


superficial injuries to the in 
sured’s body, to sustain a finding that death 
resulted from the fall or othe: 


solely accl 


dental means. ‘There is not other evidence 
and plaintiffs therefore have failed to meet 
the burden of proof, essential to charging 
the insurer with liability for double indem- 
nity. 

“There can be no relaxing of the rule 
which places the burden on the present 
plaintiffs to prove that the death of the in- 
sured resulted 
and accidental cause 
a fall, and nothing more, is not enough to 
support a claim for accidental death. Where 
a fall, though from accident, 1s established, 


from an external violent 


In cases such as this, 


there must be in addition either expert medi- 
cal testimony or circumstantial evidence, or 
both, which establish a causal connection 
between the fall and the death.”—Zagowsky 
vw. John Hancock Mutual Life Insurance Com 
pany. Pennsylvania Superior Court. Janu- 
ary 20, 1953. 1 Lire Cases (2d) 107. 


Government Not Estopped 
to Deny Coverage 


In issuing insurance to its armed forces, 
the Fifth Circuit rules, the government 
is not acting in a proprietary capacity and 
so is not subject to the same rules as are 
private insurers. 


The husband of the plaintiff had served in 
the Army of the United States in World 
War | at which time he was issued a yearty 
renewable term tmsurance policy In 1926 
he converted this to United States Govern- 
ment Life Insurance, designating his wife, 
the plaintiff, as beneficiary. The premiums 
paid until May, 1932, and the policy 
lapsed for nonpayment of premiums in June, 
1932. The 
contained in the policy showed that the as- 
entitled to 
with disability benefits of eight years and 140 
days or until October, 1940. However, a 
form letter, dated April 26, 1933, contained 
this paragraph: “In with the 
provisions of the policy the cash surrender 


were 
values as 


guaranteed surrender 


sured was extended insurance 


accor! dance 
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of your policy has been applied to 
purchase extended insurance, which protec- 
tion will expire during the month of No- 
vember 1955.” The words “November 1955” 


were added to the form by typing. 


Ihe assured died on May 31, 1945 and the 
plaintiff's claim was 
that the policy was not in effect at the time 
of her death. The trial court 
conceded that the government would not be 
subject to the doctrine of estoppel, brought 
into the case by the letter of April 26, 1933, 
if it were acting in its sovereign or govern- 
mental However, the judge was 
of the opinion that with reference to the 
and administration of insurance 
d forces the government acted 
in a proprietary capacity and so was subject 
to the same rules applicable to private in- 
The judgment 
therefore, for the plaintiff. 


} 
value 


denied.on the ground 


husband’s 


capacity. 


issuance 


tor ws arme 


surance companies was, 

The reviewing court began its considera- 
tion of this case by stating that it is not open 
to question that the Director of Insurance 
had no lawful authority to extend the in- 
surance beyond the period which the statute, 
as expressed in the table in the policy, per- 
mitted. Further, it stated that the 
question of whether the government is 
acting in its governmental or proprietary 
capacity in relation to its insurance activities is 


was 


not an open one. The court quoted from a case 
it had previously decided (U. S. v. Holley, 
199 F. (2d) follows: “In providing 
insurance benefits for its armed forces, the 
United 


575) as 
States does not bear the same rela- 
tionship to the insured as that of a private 
insurance company and the same principles 
do not apply.” 


stated: “It 
trial Court 
the Government in 


The conclusion of the court 
follows that the conclusion of the 
that the 


furnishing and administering insurance pro- 


engagement of 
tection for the members of its armed forces 


was done in the Government’s proprietary 


capacity is erroneous and can not be sus- 
tained, There is no basis in the record to 
support a holding that the United States is 
estopped to deny the letter 
of April 26, 1933, o1 proving, as it 
did, that the policy of 

18, 1940 


finding l Ce 


terms of the 
Irom 
insurance expired 
The trial 


must therefore be 


Court's 
ntrary 
and here 
is, entered in favor of the defendant, the 
United States.” U. S. uv, Lewts United 
States Court of Appeals for the Fifth Cir- 


cuit. February 13, 1953. 1 Lire ( 
(2d) 88 


set aside and judgment should be, 


ASES 
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Fire 
Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Service of Process Held Valid 


The appointment of a public officer to re- 
ceive service of process on a foreign in- 
surer, a New York court rules, is merely 
an extension of the service-by-vicar con- 
cept of jurisdiction over corporations. 


Che plaintiff was a resident of New York 
and owned a hotel in New Hampshire. He« 
broker in New York 
to obtain fire insurance for the hotel. The 
broker phoned from his New York office 
to the president of the defendant insurer in 
Philadelphia. The defendant is a Pennsyl- 
vania insurer, incorporated in and a resident 
It is not authorized to do busi 
York and it has no office, no 


contacted his insurances 


oO hat state. 
New 
mailing address, no agent and no bank ac- 
New Yorl The 


was followed by a 


ness in 


count u phone conversation 


written order from the 


} 1 


broker in which the essentials of coverage were 


described. There was additional corre spond 


1 


ence between the plaintiff's broker and the de 


fendant, the result of which was that a policy 


vas issued to the plaintiff by the defendant. 


was mailed from Philadelphia to 
acting for the plaintiff in New 

‘ork. The premium was also sent by mail and 
posited Phila 
Iphia. A fire damaged the hotel and the 
laintiff delivered a summons and complaint 
ust the defendant to the New York 
uperintendent of The supe 
intendent forwarded these papers by mail to 
the defendant at its address in Pennsylvania. 


rhe defendant appeared specially in the 


poli \ 


broker 


to defendant’s account in 
Insurance. 


action and moved at Special Term to vacate 
the service of process on the ground that no 
nal jurisdiction had 
The defendant contended 
York Law, 

which jurisdiction was claimed, was uncon 
stitutional. The Special Term denied the 
motion to vacate and the defendant brought 


obtained. 
New 


under 


be en 
that the 
Section 


pers 


Insurance 59-a, 


its appeal. 


Phe appellate court disp sed of the con 


tention by the defendant that the statute by 


rint¢ nde nt ot 


1K supe 
' 


pointed by an unauthorized or foreign insur- 
, : 


nmnsurance is ap 


tri nd ] ; ¢ 


r as its “true and lawtul attorney” for 


Fire and Casualty 


service of process is operative only in a 
insurer are plural 
by calling attention to another statute. This 
is the New York General Construction Law 
vhicl “Words m the singular num 
ber include the plural, and in the plural 


number include the singular.’ 


case where acts of the 


States 


The court further stated that the Insu 


ance Law, Section 59-a, does not deny the 


defendant due 
was said: “The 


process. In 


intentionally 


explanation it 
elusive person 


ility of a corporation made it necessary that 
the force of public process be exerted on it by 
serving a vicar: the person served not being 
the party but an agent of the 
party. And in a federal union such as ours 
where transactions 
lines and thus into differing judicial areas, 


has been built on to the s« rvice-by- 


officer or 


flow readily over state 


the re 
vicar concept ot 
tions, the evolutionary idea that certain acts 
of non-residents within the jurisdiction con- 
stitute the constructive appointment of a 
therein to receive the force of the 


serv ice of process = 


jurisdiction over corpora 


vicar 


An analogy was drawn between the stat- 
utes which work a constructive appointment 
by a nonresident motorist of a public officer 
process and the statute here in 
The validity of the 
was accepted over 
by the United States Supreme Court in 
Hess v. Pawloski, 274 U. S. 352 (1927). The 


court also pointed to the fact that the Su 


to receive 
nonresident 


25 Vears ago 


que stion 


motorists 


preme Court had recently sustained a stat 
ute similar to New York’s in Travele 
Health Association Virginia, 339 U. S. 643 
(1949) Added to this was the fact that 
the New York had not found the 
constitutionality of Section a trouble 
some question before and the defendant had 
it should 
order was affirmed 
against thi Zacharakis d. b. a 
White Mountain Hotel v. Bunker Hill Mutual 
Insurance Compan New Yorl 
Court, Appellate Division, First Department 
March 31, 1953 7 AND CA 


1173 


courts 
59-a 


reasons why 
The 


defendant 


not shown sufficient 


now be invalid 


supreme 


Eiri UALTY 


CASES 


Appraisal Clause Construed 


Under the New York 1943 standard policy 
appraisal clause, the Ohio court rules, 
either party may demand that appraisers 
be selected to determine the amount of 
the loss. 


The policy by which the defendant in- 
sured the 


New York 


premises Ol! 
1953 


the plaintiff was a 
policy \ fire 


standard 
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occurred which damaged the plaintiff’s prop- 
erty and the parties were unable to agree 
on the amount of the loss. As provided for 
in the appraisal clause of the policy, the 
plaintiff made a written demand on the de 
fendant for an appraisal notifying them of 
the appraiser he had selected. The defend- 
ant ignored this notice. The plaintiff waited 
the stipulated period of 20 days and then 
asked the defendant the name of the ap 
praiser they had The defendant 
replied that they would take no such action. 
After waiting for the required additional 
period of 15 days, the plaintiff filed his mo- 
tion for the appointment of an umpire by 
the probate court. The umpire was ap- 
pointed and he and the plaintiff's appraiser 
made an award, This award was sustained 
by the probate court and the court of ap- 
peals and was brought here for review by 
the defendant’s motion. 


The defendant contended that the as- 
sured’s demand for an appraisal does not 
make such a proceeding mandatory and thus 
deprive the defendant of the option of hav 


chosen 


ing the amount of the fire loss determined 
by a jury in an action on the policy. They 
further maintained that notwithstanding the 
mandatory language used, the fact must be 
recognized that, although it expressly pro- 
vided that no may be 
sustained unless all thereof 
shall have been complied with, such condi- 
tion is applicable only to the assured, and 
there is no express provision authorizing an 
action based on the appraisal and award as 
made herein, such proceeding being predicated 
on the refusal of the insurer to participate in 


suit on the policy 


requirements 


such appraisal. 


The supreme court placed 
emphasis on the language of the appraisal 
clause in sustaining the lower courts’ deci 
This is evidenced by the following 


considerable 


sions. 


statements of the court: “This provision is 
not an involved one, the words are simple, 
and the Appraisers are 
to be selected on the demand of either party. 
In none of the policies is there the slightest 
intimation that the selection is to be made 


the insurer and not on 


meaning is clear. 


on the demand of 
the demand of the 
the import of the provision, there could be 


insured If this were 


no excuse for the use of the word ‘either’. 


“The 


he was 


that 
him 


plaintiff was led to believe 


purchasing giving 


the right to an appraisal and a prompt settle 


policies 


ment of his loss so he would have the in- 


surance money with which to reconstruct 


his building without the expense and delay 
Obviously this is a 


incident to litigation 
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valuable right which he should not be 
denied. The failure and refusal of the de- 
fendants to select an appraiser as required 
by the provisions of the policies constituted 
a failure to agree on an umpire just as 
effectively as if they had selected an ap- 
praiser and instructed him not to agree on 
an umpire. Under these circumstances the 
plaintiff was authorized to request the court 
to select such umpire.”—Saba v. Homeland 
Insurance Company of America. Ohio Su- 
preme Court. April 22, 1953. 7 Fire aNnp 
CASUALTY CAsEs 1178. 


Mortgagee's Rights Determined 


The plaintiff, mortgagee of the assured, 
was a third-party beneficiary in regard 
to the policy proceeds and, as such, was 
entitled to sue on the contract in his own 
name, rules the Connecticut court. 


The assured mortgaged certain of his 
restaurant equipment to the plaintiff. The 
defendant issued a fire policy to the assured 
naming the plaintiff as loss payee. A fire 
occurred which partially destroyed the in- 
sured property. The assured assigned all 
his rights to the insurance proceeds to the 
plaintiff and in return was released from 
The plaintiff sued the de 
recovered the 


the mortgage. 
fendant on the 
judgment. 


policy and 


On appeal the reviewing court disposed of 
the defendant’s contention that the plaintiff 
had no right to sue in his own name, by 


contention is without 
the contract of in- 


saying: “The 
merit, It is true that 
surance one between {the as- 
sured] and the defendant. The plaintiff was 
not a party thereto. Clearly, however, in 
so far as the loss payable to the mortgagee 
clause was concerned, it was the intention of 
the parties that the contract should be for 
the benefit of the plaintiff. The plaintiff 
was a creditor of . [the assured]. The 
performance of the promise to pay the loss, 


was 


if any: to the plaintiff as his mortgage in 
terest might appear would, at least in part, 
satisfy the duty which [the assured] 
owed the plaintiff to pay the 
In other 


called 


mortgage 


words, the plaintiff was a so 


creditor beneficiary of the policy 

Consequently, as the third party bene- 
ficiary, the plaintiff is entitled to sue on the 
contract.” The judgment was affirmed.— 
Pavano v. Western 
pany. Connecticut Supreme Court of Er- 
rors. April 21, 1953. 7 Fire anno Casu- 
ALTY CAses 1185. 
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AUTOMOBILE 

| Cases Involving Construction 

| of Automobile Insurance Con- 

| tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 

| REPORTS 


Gross Negligence Not Proved 


That the defendant had been drinking, 
was driving at 65 miles per hour and 
reached to pull down the sun visor, did 
not show he was grossly negligent, rules 
the Michigan court. 


The plaintiff was the administratrix of a 
person who met his death as the guest pas- 
senger of the defendant. The evidence dis- 
closed that the deceased was one of 
riding with the defendant. 
were willing to ride with the defendant in 
spite of the fact 
That the de 
evidenced 


three 
guests ‘They 
automobile in 
had drinking. 
had drinking 
by the odor of alcohol on his breath and also 


his new 
that he 
fendant 


been 
been was 
by his talkativeness, he being usually very 
but talkative 
alcohol However, 
that the defendant 
in driving to the 

men plaved a few 


when stimulated by 
there 


reticent, 
was” testimony 
showed no recklessness 
tour 


tavern where the 


young games of shuffle- 


board and had two bottles of beer 
Upon re-entering the car all four sat on the 
front with the defendant doing the 
driving. They north then 
on a series of gravel roads with nothing ol 
an unusual nature happening until they ar- 


rived at the intersection of a through high 


apiece. 


seat 


drove and west 


way. There the defendant almost stopped 
the car and shifted into second before enter- 
ing the highway. However, immediately 
after he entered the highway, he began to 
accelerate his speed until he was traveling 
between 60 and 70 hour. As 
they neared a curve in the road, one of the 
passengers shouted to the 
slow down and another warned him to 
this damn thing down; you are never going 
The defendant did not 
answer, did not apply his brakes but instead 
increased Just before reaching 
the curve, the defendant attempted to pull 
of the sunlight 
and while so engaged drove off the 


miles per 


defendent to 


“slow 
to make this curve.” 
his speed. 


down the sun visor because 
road. 
The car skidded off the road for quite a 
before the 
Once back on the 


the car skidded diagonally across the 


distance defendant was able to 


bring it back on. road, 


high 


Automobile 


into the rear of an truck. 
The three guests of the 
car and the plaintiff's decedent suffered 
fatal injuries. The defendant was protected 
by the steering wheel and remained in the 
car, 


Wway Onconung 


were thrown out 


The case was tried before a judge without 
a jury. The Michigan guest statute re- 
quires that in order for a guest passenger 
to recover from the host driver. the driver 
must be guilty of negligence or 
wilful and wanton misconduct which con- 
tributed to the injury or death. The judge 
found that the defendant was guilty of neg- 
ligence but not guilty of gross negligence 
and entered a judgment of no cause of 
action. 


gross 


This judgment was affirmed by the re- 
viewing court with the enumeration of 
cases. The court concluded: “In 
all cases, including those favorable to plain- 
tiff’s contention, we have held that at most 
a question of fact was presented for the 
determination of the jury, the trier of 
facts. The judge acted without a jury, and 
as such, was trier of facts. On appeal in 
heard by the trial judge without a 
jury, the Supreme Court does not reverse 
unless the clearly 
in the opposite direction 
dence in the instant 
ponderate in the opposite 
Spalding v. Pederson. 
Court. December 9, 
Cases (2d) 510 


similar 


cases 
evidence preponderates 

The evi- 
does riot pre- 
direction.” — 
Michigan Supreme 
1952. 1 AUTOMOBILE 


case 


‘Subject to Mortgage’ Construed 


The mere giving of a mortgage is not the 
same as subjecting the automobile to a 
mortgage, the Arkansas court holds and, 
therefore, the policy is not void. 


In April, 1950, the appellant (defendant 
below) insurance company issued an auto- 
mobile collision insurance policy to the appellee 
(plaintiff below) covering the appellee’s 
truck. A provision of the policy stated: 
“This policy does not apply " » th) 
under any of the coverages, while the auto 
mobile is subject to any 


” 


mortgage 


The record shows that the plaintiff was 


in the business of hauling produce. In 
September, 1950, he planned to go to Cali- 
fornia haul tomatoes when 
there. Because of the long trip involved, 
the plaintiff feared he might need additional 
funds. He made arrangements with a friend 


whereby the plaintiff gave the friend a mort- 


intending to 
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al \ I I i i idant insurer on the theory 
ie brother was an additional assured 

» give the inder the policy issued to the owner. The in 

plaintiff would be in I 1 plea of res judicata ai 
| money from the demed iat at the time of the accidet 
needed It was | other was driving with the permiussiot! 
was never VI he district judge hel 


state court in 


udicata ot 


1 error i and Ttouns hat at the time 


he claim 


dam iff ¢ d 


} as operating 
because, among oth hings, maintained ' 
owner s permission, 


in jecting 
this point the 


} +} 
e issues ih the 


not identical 


he plaintiff in 
to show the 
relationship between owner and 


gency. In the District 


t an smssue, anc tl 


the plaintiff to shor 


nission, cpl or implied, which was 


only 1 to a recovery under the 


as considerably 
Consequently, the very 


1 
which pr 


Clic? hil a | i! 


ersonal liabilitv of 
he State Court, might \ 
1 | ' j artgace . 
one 1 i mortgage i to fix liability upon the defendant 


in the District Court 


could be enfore "—R Insurance Com ape 


pay _ Miz kansas Supreme ( 
March 2, 1953 UTOMOBILE CASI 


QR yu ce 1eW mniflict 


] 


. , 
imphed permissiot1 


upon the statutes, we thin] 


Permissive Use Implied the question of implied permissi 


The Fourth Circuit found substantial sup- 
port in the record to prove the existence 
of the necessary implied consent. 


passenger 


— 
dence 

fendant’s ; ired) and the jury returned 

verdict ' of the plaintiff against the 

brother only After execution « ] 

ment had beet returl 


plaintiff imitiated th \ MOBIL ' 1) O19 
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Because of the Korean conflict, the interest 
in the war clause of life policies has not, 
perhaps, been as great since the Civil War 
as it is today. One of the attorneys for the 
plaintiff in Beley v. Pennsylvania Mutual Life 
Insurance Company, | Life Cases (2d) 38, 
presents a comprehensive study of the relation 
and effect of these exclusionary clauses 
through the years, with particular emphasis 
on recent developments 


Ont of our more frequent contributors, 
William E. Mooney, has prepared a paper on 
the effect of the total loss of, or impairment 
in, the sight of one of the eyes of assured 
where the policy contains a provision for pay- 
ments in the event the assured suffers total loss 
of sight in both eyes 
» 


A LTHOUGH the wording ‘accidental means’’ 


has appeared in insurance policies for more 


than 60 years and has been the subject of 
much litigation, it is still ‘shrouded in a se 
mantical and polemical maze.'’ Raymond R 
Kisch, a life agent and senior law student, 
explores this shrouded maze in an analysis 
of the law, cases and articles on the point 








